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(i) 


APPELLANTS' STATEMENT OF QUESTIONS PRESENTED 





The questions are: 


I (a) Whether the Court erred in dismissing appellants’ complaint 
for declaratory judgment and injunction where the complaint alleged that 
subordinates of the Secretary of Agriculture and representatives ofthe 
California fig industry had conspired to obtain restrictions on imports of 
dried figs and fig paste by using an illegal method, namely, the promul- 
gation of a marketing agreement and order under the Agricultural Adjust- 
ment Act of 1933 for that purpose (section 22 of which authorizes applica- . 
tions for restriction of imports where imports are inteSsering with a 
marketing agreement under such act). 


(b) Whether the appellants, substantial éoxpatiers 4 of dried figs 
and fig paste, had the capacity to maintain such suit. | 





II Whether the court erred in not overruling appellees’ motion to 
quash appellants' notice to take the depositions of the appellee Secretary 
of Agriculture and two subordinates where the motion to quash was 
based on the unsubstantiated contention of the appellees that the infor- 
mation sought to be elicited was p&¥zileged and not relevant to the subject 
matter involved in the pending action and that the eee were un- | 
reasonable and oppressive. 





Il Whether appellees’ motion to dismiss or in the ——e for 
summary judgment should not have been treated as a motion for summary 
judgment under Federal Rule 56, as provided in Federal Rule 12(b), the 
court having considered matters outside of the complaint, and whether 
appellants were not entitled by Rule 12(b) to reasonable opportunity to 
have taken the proposed depositions, and have them considered by the 
court. 


i 
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(ii) 


for judgment by default where no answer has been filed by the appellees 
and six months after default occurred, and after appellants' motion for 

judgment by default had been filed, appellees filed motion to dismiss 

or in the alternative for summary judgment. x 


IV Whether the court erred in not granting appellants' motion ; 
hy 

Ae 
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This is an appeal from a final judgment (Appellants' App. 27) of 
the United States District Court for the District of Columbia dismissing 
the case. Suit was brought by appellants, importers of dried figs and 
fig paste, for a declaratory judgment that a certain Marketing Agree- 
ment and Order No. 64 of the Department of Agriculture, regulating 
handling of dried figs produced in California, is invalid and without any 
legal force and effect, and for injunction to enjoin the defendants from 
taking any steps to restrict imports of dried figs or fig paste in connec- 
tion with said Marketing Agreement and Order. The Court has jurisdic- 
tion by virtue of Sections 1337 and 2201 of Title 28, United States Code, 
and the general equitable powers of the Court; also Title 11, Sections 





305 and 306 of the District of Columbia Code (1951). A review of the -4 
judgment below is authorized by Title 28, Section 1291, United States 
Code. 


STATEMENT OF THE CASE 





This is a suit for declaratory judgment that a certain Marketing 
Agreement and Order No. 64 issued by the Secretary of Agriculture regu- 
lating handling of dried figs produced in California is invalid and without ’ 
any legal force and effect, and for temporary injunctions to enjoin the 
Secretary of Agriculture from making representations or presenting * 
evidence or arguments to the Tariff Commission in an investigation of : 
imports under Section 22 of the Agricultural Adjustment Act (of 1933) 
as reenacted, modified and amended, Sections 601, 602, 608b, 608c and 
624 of Title 7, United States Code (hereinafter referred to as the Act), 
and to enjoin the Tariff Commission pendente lite from conducting a 
hearing or other proceeding and from reporting to the President results 
of its investigation, and to permanently enjoin the appellees from taking 
any steps to restrict imports of dried figs or fig paste in connection with 
or as result of the Department of Agriculture's Marketing Agreement 
and Order No. 64 regulating handling of dried figs produced in California. 


The appellants are importers of dried figs and fig paste and by 
diligent efforts over the years have developed a valuable business in 
these products, the value of their sales of these imports having been in 
excess of $500, 000 in each of the three years preceding the institution 
of this suit. This action is brought to prevent unlawful interference 
with and limitation of their business (Appellants' App. 2). | 4 


The complaint filed October 5, 1956 alleges that subordinates of 
the appellee, Secretary of Agriculture, acting in his behalf, have con- 
spired with the California Fig Institute and the officers and members 
thereof to devise a plan to restrict imports of dried figs and fig paste 





























3 ! 
contrary to law. The said plan includes the promulgation of a Market- 
ing Agreement and Order for California dried figs under color of author- 
ity of the aforesaid Act, which Agreement and Order were intended to be 
and are now being used as the basis for obtaining restrictions on .appel- 
lants' imports of dried figs and fig paste; that in promulgating said order 
the Secretary of Agriculture exceeded his authority under the said Act. 


The complaint further alleges that the defendant, Secretary of 
Agriculture, caused a hearing to be held in California on June 15-18, 
1954; that while the decision on this hearing was under advisement, on 
September 13, 1954, the Tariff Commission made public a report on 
dried figs which referred to the then pending Marketing Agreement which 
stated in part "Moreover a Federal program could, under certain cir- 
cumstances, afford the dried fig industry the opportunity to seek benefits 
not now available under the State program. Under a Federal program 
if imports of dried figs or fig paste are entered into the United States in 
such volume as to interfere with the operation of that program the domes- 
tic industry may seek remedial action under Section 22 of the Agricultural 
Adjustment Act, as amended" (Appellants’ App. 2). 








After the Secretary of Agriculture published his recommended de- 
cision approving the Marketing Agreement (19 F.R. 6426 et seq. ) excep- 
tions filed by the appellants and others challenging the legality of the 
program were overruled by the defendant Secretary of Agriculture, who 
at the same time issued his final decision approving the Marketing Agree- 
ment and Order regulating handling of Dried Figs produced in California 
(20 F.R. 301 et seq.). He has also promulgated the order and put it 
into effect (20 F.R. 1685 et seq.), Neither the Act nor the Regulations 
accord the appellants a review of the final decision or order and appel- 
lants have exhausted their administrative remedy to ucantes the program 
(Appellants' App. 2-3). 


Subsequently the Secretary of Agriculture advised the President 
that he had reason to believe that imports of dried figs and fig paste are 
| 





. | 
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practically certain to be imported under such conditions and in such 
quantities as to render ineffective or materially interfere with the said 
dried fig program or to reduce substantially the amount of domestically 
produced dried figs which are processed in the United States. As result 
thereof the President directed the Tariff Commission to make an investi- 
gation of imports under Section 22 of the Act. This section provides for 
quantitative limitations or fees up to 50 per centum on imports, either of 
which would cause irreparable damage to plaintiffs' livelihood. The 
Tariff Commission ordered the investigation and gave notice of hearing 
on October 30, 1956. The complaint further alleged that the Secretary of 
Agriculture will send his representatives to the hearing to advance the 
plan for import restrictions, unless the Court intervenes to protect the 
rights of the appellants. 


The complaint further alleged that the said program is not in ac- 
cordance with, and is contrary to, the Act; that in approving the program 
the Secretary unlawfully considered the question of the desirability of im- 
posing new restrictions on imports (19 F.R. 6428-30, 20 F.R. 301); that 
this decision was based upon an error in the codification of 7 U.S. Code 
602(1), which, contrary to the Act as passed by Congress (49 Stat. 750, 
Sec. 1) erroneously listed Section 624 (representing Sec. 22 of the Act) 
as within its scope (20 F.R. 303), and that he approved the program be- 
cause he concluded new restrictions should be imposed on imports, a 
subject withheld by law from the province of the Secretary of Agriculture 
in approving marketing agreements and orders; that the Act provides for 
the consideration of import restrictions when there is a legitimate pro- 
gram in esse, and then only as a means of preventing imports from 
materially interfering with that program or rendering it ineffective or 
substantially reducing the processing of products which are subject to 
such a program (Appellants' App. 3-4). 


The complaint sets forth further reasons why the program of the 
Secretary is unlawful in that he has undertaken to redelegate to the 


“aA ; 
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California fig producers, as represented by the Administrative Commit- 
tee, power to regulate Commerce which has been delegated by Congress 
to the Secretary of Agriculture; that the Order provides in Section 964. 55 
et seq. for the establishment by the Secretary of "salable" and "“gurplus" 
quantities of dried figs, the "surplus" quantity being required to be kept 
out of normal market channels by the handlers. However Section 964. 58 
permits the committee to sell the "surplus" quantity to handiers "for use 
as salable tonnage". This is permitted to be done without any decision 
or action by the Secretary of Agriculture. Thus, having established a 
"gurplus" quantity which must be kept off the normal market, the Order 
permits the producers to circumvent the requirement; that this is tanta- 
mount to an attempt to redelegate to the producers the authority of the 
Secretary of Agriculture to keep "surplus" quantities off the normal 
market, a redelegation which the Congress has not authorized. Since 

no governmental action is required in this move, it can be made without 
any official publication or notice, thus also circumventing i require- 
ments of the Federal Register Act. 


It is also alleged to be unlawful because it is contrary to Section 2 
of the Act, which provides "It is declared to be the policy of Congress--- 
(2) To protect the interest of the consumer by (b) authorizing no action 
under this title which has for its purpose the maintenance of prices to 
farmers above the level which it is declared to be the policy of Congress 
to establish in subsection (1) of this section" (49 Stat. 750). Subsection 
(1) refers to "parity" prices. Notwithstanding the finding of the Secre- 
tary of Agriculture that the quality standards of the program will enhance 
prices received by farmers, the Order provides in Section 964. 52 that 
these quality standards "shall continue in effect irrespective of whether 
the season average price to producers for dried figs is in excess of the 





‘ parity level specified in Section 2(1) of the Act" (20 F. R. 1691). (Appel- 





lants' App. 5) 


The Tariff Commission is a fact-finding agency in investigations 
under Section 22 and the Tariff Commission has no power to decide the 


a 
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legal question of whether the program is legal or not. 

If the plan to restrict imports is permitted to progress further 
appellants’ supplies of imported figs and fig paste may be seriously cur- 
tailed, with the result that the appellants will suffer immediate and irre- 
parable injury loss and damage to their business (Appellants' App. 5). 


Appellants filed with their complaint a motion for a preliminary 
injunction to enjoin the Secretary of Agriculture, his officers, agents, 
servants, employees and attorneys pending final hearing from making 
any representations or present any evidence before the Tariff Commis- 
sion and to enjoin the Tariff Commission from conducting its hearing set 
for October 2, 1956 under Section 22 of the Agricultural Adjustment Act 
(of 1933) with respect to dried figs and fig paste, and from reporting the 
results of its investigation to the President. To this motion was attached 
the affidavit of Sol M. Wolff, one of the appellants. The appellees filed 
opposition thereto and attached certain exhibits and affidavits numbered 
1to 6. The Court denied the motion and made findings of fact and con- 
clusions of law. 


No answer was filed by the appellees to the complaint although ser- 
vice was completed October 8, 1956. Accordingly on May 29, 1957, the 
appellants filed motion for judgment by default against the appellees | 
(Appellants' App. 6) to which were attached affidavit of Edwin G. 
Martin, Counsel for the appellants, affidavit of Sol M. Wolff, one of 
the appellants, and an excerpt of the testimony of the Assistant Admin- 
istrator of the Foreign Agricultural Service of the Department of Agri- 
culture. The appellees filed opposition thereto on June 21, 1957. 


The appellees on the 21st of June, 1957, filed motion to dismiss 
or in the alternative for summary judgment and incorporated therein by 
reference defendants' opposition to plaintiffs’ motion for preliminary 
injunction and the exhibits attached thereto (Appellants' App. 11). 


On the. 24th day of July, 1957; appellants filed opposition to said 
motion and attached affidavit of Edwin G. Martin, appellants' counsel, 
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letter of appellants’ counsel, Edwin G. Martin, dated June 8, 1956, to 

the Secretary of Agriculture requesting the furnishing to him of any 
pending complaint, application or request for action under Section 22 

to restrict imports of figs or fig paste and requesting information as 

to the present status of the matter within the Department (Appellants' 

App. 15), and reply thereto of Assistant Administrator, Agricultural 
Trade Policy and Analysis, dated August 17, 1957 (Appellants‘ App. 16-17), 
“letter of appellants’ counsel dated June 28, 1957 (Appellants! App. 18) 
requesting copy of report of Marketing Policy for the ensuing year, 

and the reply thereto dated July 15, 1957 (Appellants' App. 18-19). 

Said opposition incorporated by reference appellants' motion for judg- 
ment by default and the memorandum of points and authorities and affi- 
davits annexed thereto (Appellants' App. 12-13). | 





On July 10, 1957, appellants through their counsel tendered coun- 

sel for the appellees a proposed stipulation of facts (Appellants' App. 22-27). 
The proposed stipulation showed the nature of the facts which appellants 
hoped to develop for proof of their case.(Appellants' App. 22-27) 

Appellees did not accept the stipulation. | 


| 
On July 25, 1957, the appellants filed motion for summary judg- 
ment. : 


On July 26, 1957, appellants filed notice to take oral depositions 
of the defendant Ezra T. Benson, Secretary of Agriculture, and his 
subordinates Sylvester R. Smith, Agricultural Marketing Service, and 
Gustave Burmeister, Foreign Agricultural Services, including the ex- 
amination of the said defendants respecting the proceedings and minutes 
of the Dried Fig Administration Committee since December 17, 1956, 
and of the report of marketing policy for dried figs for the year 1957- 
58, setting same for August 1, 1957, in the office of the defendant Ezra 
T. Benson at the Department of Agriculture (Appellants' App. 21). 

This was timed to have the deposition at the time of hearing on the 
appellants' motion for judgment by default, the appellees' motion for 





summary judgment and appellants' motion for summary judgment. 


On July 31, 1957, the appellees filed motion to quash the taking of 
depositions on the ground that the testimony sought to be elicited from 
the appellee and other witnesses is privileged and not relevant to the sub- 
ject matter involved in the pending action and on the ground that the depo- 
sitions are unreasonable and oppressive (Appellants' App. 21). 


On August 2, 1957, appellants filed opposition to the said motion 
to quash the taking of depositions on the ground that the testimony sought 
to be elicited by such depositions is not privileged and is relevant to the 
subject matter of the case and reasonable and not oppressive (Appellants' 
App. 22). 


All four pending motions, namely appellants’ motion for judgment 
by default, fZfendants' motion to dismiss or in the alternative for sum- 
mary judgment, appellants' motion for summary judgment, and appellees’ 
motion to quash the taking of depositions, were set for hearing on August 


12, 1957. 7% 


Counsel for the appellants, desiring to take the depositions before | 
the hearing on the motion for judgment by default and the two motions for 
summary judgment, appeared before the Court on the morning of August 
5, 1957 (Appellants' App. 31 ) and asked the Court to advance the time 
for hearing the motion to quash and stated that the tesg:jatony they ex- 
pected to develop by this deposition was necessary for the hearing of 
the motion for judgment (Appellants' App. 31 ). The Court denied the 
request but stated that if the Court rules in favor of the appellants for 
the deposition the Court would put the motion for summary judgment 
down on the first available date after the 12th (Appellants' App. 33 ). 


On August 12, 1957, at the time for the hearing of the four motions 
the Court stated: 





i 
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"There are four motions pending in this matter this 
morning, including a motion for summary judgment 
for the defendant. I believe as a matter of logic, un- 
less counsel feels to the contrary that we should dis- 
pose of that motion first. If that motion is ruled upon 
favorably to the plaintiff the other motions are pending; 
if it is adverse to the plaintiff the other motions are 
moot. Is that not true", 


to which appellants’ counsel replied in the affirmative. Thereupon the 
Court stated: | 


"Very well, I will hear that motion first, then. The 
Government, as I understand the pleadings in this case, 
has never filed an answer. When you move for sum- 
ma. * judgment you admit all allegations that are well 
pleaozd. The plaintiff alleges in this case that subordi- 
nates of the Secretary of Agriculture have conspired with 
the California Fig Institute and officers to devise a plan 
to restrict imports of dried figs contrary to law. | Which 
do you admit in these facts by motion for summary judg- 
ment" (Appellants App. 34 ). | 

Counsel for the appellees in his argument on the motion to dismiss 
or for summary judgment stated (Appellants' App. 34-35): 


"That the order which is presently being attacked is a 
valid order for the reasons that the record as it now 
exists before your Honor containing the entire admin- 
istrative file and the proceedings before the Secretary 
support the position that the order as presently promul- 
gated is a valid order, and for that reason the actions 
taken under the order, such as the Section 22 proceed- 
ing which was proposed by the Secretary of Agriculture 
to the President, was a valid authorized action by the 
Secretary". 


He then in his argument referred to those proceedings. 


At other points in his argument counsel for the appelices referred 
to facts which were not in the complaint. 





Counsel for the appellees further stated (Appellants' App. 38 ): 


"Therefore, the Government will be entitled to sum- 
mary judgment on the basis of the merits of the case 
itself in that the order and the agreement are valid. 

| 
| 


10 


"While we rely on the merits we also have certain 
technical defenses which we also like to raise at this 
time and the primary one of which is standing to sue" 
(Appellants App. 38 ). 


The order of dismissal by its terms sets forth: 


"The Court having considered all of the pleadings, 
affidavits and exhibits, and a full and fair hearing 
having been afforded the parties hereto, and upon 
consideration of the entire record the Court finds 

that the Secretary of Agriculture having issued a 

valid order under the Agricultural Marketing Agree- 
ment Act of 1937, as amended 7 USC 601, et seq. 

and the plaintiffs have no standing to attack this order it 
is **ordered, That the complaint be and the same is 
hereby dismissed. " 


This appeal is from that dismissal. 


STATUTES AND REGULATIONS INVOLVED 


(For Text see Appendix of Statutes and Regulations) 


7 U.S. Code (1952 Edition), Secs. 601, 602, 608b, 608c, 608d, 624 
Supp. 4 to 1952 Edition, 7 U.S.C. Section 624 

49 Stat 750, Section 1 

1 U.S. Code, Sections 112, 204a. 

64 Stat 261, Section 3 (Section 22 of the Act) 

61 Stat 707, Section 1 

49 Stat 753, Section 4 

Federal Rule 55(a) (b) 2 

Federal Rule 55) 

7C.F.R., 900.210 (quoted in brief) 

Department of Agriculture Order No. 64 Section 964. 52, 964. 55, 
964. 58. ; 
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STATEMENT OF POINTS UPON WHICH 
APPELLANTS INTEND TO RELY 


1. The Court erred in dismissing the complaint. 





2. The Court erred in not overruling appellees' motion to quash 
appellants' notice of taking of depositions. 


3. The order of dismissal shows that the Court = in 
addition to the complaint, affidavits and exhibits. Therefore the motion 
should have been treated as a motion for summary judgment, and appel- 
lants should have been given reasonable opportunity to have taken the 
depositions of the appellee, Ezra T. Benson and the other witnesses 
named in the appellants' notice to take said depositions, in order that 
such depositions might have been considered by the Court in Gaia 
such motion. 





4. The Court erred in not granting appellants’ motion for meen 
by default. | 
“4 


| 


SUMMARY OF ARGUMENT 


The complaint sets forth a cause of action. The suit is for a 
declaratory judgment that the program of the defendant Secretary of 
Agriculture with respect to dried figs produced in California is contrary 
to law. It is invalid and without any legal force and effect. It also seeks 
an injunction permanently restraining the defendants Secretary of Agri- 
culture and the United States Tariff Commission from taking any steps on 
the basis of that program to restrict imports of dried figs or fig paste 
in connection with or as a result of the Department of Agriculture 's 
Marketing Agreement or order No. 64 regulating handling of Dried Figs 
produced in California which would reduce the scope of appellants’ busi- 
ness in imports of dried figs and fig paste. 
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The complaint alleged that subordinates of the Secretary of Agri- 
culture, acting under his authority, conspired with representatives of the 
California fig industry to propagate a scheme to restrict imports of figs 
and fig paste contrary to law. This scheme was alleged to include effectua- 
tion of a marketing agreement and order program to regulate marketing 
of California figs, which program was to be used in turn as a basis for 
obtaining import restrictions under Section 22 of the Agricultural Adjust- 
ment Act as amended, 7 U.S.C. 601, 602, 608b, 608c, 624, contrary to 
the purposes of said Act. 


In promulgating said Agreement and Order, the appellee Secretary 
of Agriculture exceeded his authority under the Act. The Complaint fur- 
ther alleged the holding of hearing and that the Secretary of Agriculture 
published his recommended decision approving the marketing agreement 
and that thereafter exceptions filed by the appellants and others challeng- _ 
ing the legality of the program were overruled by the Secretary of Agri- 
culture who at the time issued his final decision approving the Marketing 
Agreement and Order Regulating Handling of Dried Figs Produced in 
California (20 FR 301 et seq). He has also promulgated the order and 
put it into effect. Neither the Act nor Regulations thereunder accorded 
appellants a review of this final decision or order; that in approving the 
Program the appellee Secretary of Agriculture unlawfully considered the 
desirability of imposing new restrictions on imports (19 FR 6428-30, 

20 FR 301). That the decision was basedon an error in the codification 
of 7 U.S. Code 602(1), which, contrary to the Act as passed by Congress 
(49 Stat. 750, Sec. 1) erroneously listed Section 624 (representing Section 
22 of the Act) as within its scope (20 FR 303); that he also approved the 
Program because he concluded new restrictions should be imposed on 
imports, a subject withheld by law from the province of the Secretary 

of Agriculture in approving Marketing Agreements and Orders, and that 
the Act provides for the consideration of import restrictions only when 
there is a legitimate program already in esse, and then only as a means — 
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of preventing imports from materially interfering with that program. 
| 
The grounds of appellees' motion to dismiss or in the alternative 
for a summary judgment are given as (1) Failure to State Claim upon 
which relief can be granted, lack of jurisdiction, mootness, and lack 


of standing to sue. | 


The complaint does state a cause of action on which relief can be 
granted, the Court has jurisdiction, the case is not moot and the appel- 
lants do have standing to sue. ! 


The Court erred in not overruling appellees' motion to quash appel- 
lants' notice of taking of depositions (see sequence of proceeding in State- 
ment of the case). The contentions of appellees were that the informa- 
tion sought was privileged, and not relevant to the subject matter involved 
in the preceding action, and that the depositions were unreasonable and 
oppressive. That they were not privileged is shown by the facts sought 
to be proven as indicated by appellants' proposed stipulation of facts and 
the applicable statute, 7 U.S. Code 608d; and Regulation 7 CFR 900. 210. 
By the statute the rule of confidentuality is limited to information fur- 
nished to the Secretary by parties to marketing agreements and handlers 
subject to an order, which information the Secretary finds necessary to 





determine whether the agreement or order is being carried out, and 


such information as is necessary to determine whether or not there 

has been any abuse of the privilege of exemptions from the antitrust 
laws. The information sought does not fall within either of 7 U.S.C. 
608d or of 7 CFR 900.210, because it does not relate to the business 
data of any person whether party to a marketing agreement or handler. 
While the Court made no specific ruling on the motion to quash the notice 
of taking of depositions, due to his ruling granting the motion to dismiss, 
there was no reason why the motion to quash the notice of depositions 
should not have been heard and overruled, as the information sought to 
be elicited by the depositions, was free from the defense of. privilege 
and was relevant and material and not unreasonable or oppressive, and 
necessary for the proof of appellants' case. 


14 


The Court considered facts not in the complaint but in the plead- 
ings, affidavits and exhibits filed and, therefore, under Federal Rule 
12(b) while the order by its terms is an order of dismissal it is in effect 
an order granting summary judgment, and appellants by the terms of 
said Rule should have been given reasonable opportunity to present all 
material facts made pertinent to such a motion by Rule 56. 


Appellants sought by timely action to take the depositions of the 
defendant and his subordinates to establish facts necessary to their case, 
as will be shown by the argument herein, and the Court erred in not 
affording appellants this opportunity. Appellants tendered to appellees 
through counsel proposed stipulation of facts showing the facts appel- 
lants expected to establish (Appellants' App. 22 ). 


The Court erred in not granting appellants’ motion for judgment 
by default. The complaint sets forth a cause of action. After the over- 
ruling of appellants’ motion for preliminary injunction, no answer was 
filed by the appellees although the time for answer expired. The com- 
plaint was served on the defendants on October 8, 1956, on the United 
States Attorney on October 3, 1956, and served by registered mail on the 
United States Attorney General on October 5, 1956. 


Although Federal Rule 12 requires answer within 60 days no answer 
has been filed and on May 29, 1957, appellants filed motion for judgment 
by default, pursuant to Federal Rule 55. There was filed with said mo- 
tion affidavits of Edwin G. Martin, counsel forappellants, Sol M. Wolff, 
one of the appellants, and an excerpt of testimony of Gustave Burmeister 
before the United States Tariff Commission. Rule 55(e) provides that 
no judgment by default shall be entered against the United States or an 
officer or agency thereof unless the claimant establishes his claim or 
right to relief by evidence satisfactory to the Court. As the Court did 
not consider or rule upon this motion in view of his ruling dismissing 
the case, no indication was given by the Court as to whether the affidavits 
and exhibits attached to the motion for judgment by default constituted 
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evidence satisfactory to the Court under rule 55(e). However, had the 
appellants been permitted to proceed with the taking of the depositions 
for which notice was filed, undoubtedly sufficient evidence would have 


been adduced to satisfy the Rule. | 





Appellants also should have been permitted to take the depositions 
» in support of their motion for summary judgment, and in opposition to 
appellees’ motion. 


Conclusion 
3 The complaint sets forth a cause of action for dectaratiey judgment 
: that the program promulgated by the Secretary of Agriculture for the pur- 
pose of restricting imports of dried figs and fig paste is illegal and for 
| injunction as prayed, and the Court erred in dismissing the complaint. 
The Court should have overruled appellees' motion to quash the appel- 
lants' notice to take the depositions of the appellee, Secretary of Agricul- 
ture, and his subordinates. The order of dismissal is in effect an order 
for summary judgment, and appellants should have been given opportunity 
of taking said depositions to be considered by the Court in acting upon said 
motion. The Court should have granted appellants' motion for judgment 
by default. 
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ARGUMENT 


1. The Court erred in dismissing the complaint. 


This section of the appellants' brief deals with the sufficiency of 
the complaint itself as against the defendants' motion to dismiss for 
alleged failure to state a claim upon which relief may be granted, lack 
of jurisdiction and lack of standing to sue. 


® 2 @ ge 








The other ground set forth in the appellees' motion to dismiss, 
mootness, was not urged before the Court in the argument of their . 
motion. 


The complaint in itself sets forth a cause of action and shows that 
the appellants have standing to sue. 


The complaint charges a conspiracy by subordinates of the Secre- 
tary of Agriculture with the California Fig Institute to devise a plan to 
restrict imports of dried figs by the execution and promulgation by the 
Secretary of Agriculture of a marketing agreement under Sections 1, 2, 
8b and 8c of the Agricultural Adjustment Act (of 1933) as amended 
(7 USC 601, 602, 608b, 608c) (hereinafter referred to as the Act) and 
thereby, by the use of Section 22 of the Act (7 U.S.C. 624), to seek those 
restrictions. Thus competition of sales of the imported products would 
be greatly reduced. In other words, the complaint charges a conspiracy 
to use the Act to accomplish an illegal purpose, namely as an instru- 
ment, contrary to its purpose, to restrict imports of figs and fig paste. 


The Act contains a provision, Section 22, which permits applica- 
tion for the restriction of imports where the imports are interfering with 
a marketing program under the Act which is already in effect, for the 
purpose of facilitating the carrying out of the program and for the pur- 
poses which the Act was designed to accomplish. The essence of the 
complaint is that the primary objective of the Secretary and the California 
Fig Institute was to restrict imports by the use of the Act, whereas it 
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was never intended to be used as an instrument for that purpose, asa 
means in itself. | 


Dried figs are subject to import duty at the rate of 4-1/2 cents per 
pound and fig paste at the rate of 5 cents per pound. These rates are 
equal to about 40 and 60 percentum, respectively, of the values of 
calendar year 1955 imports (U.S. Tariff Commission Report to the 
President on Dried Figs and Fig Paste, December 1956 Tables 1 and 2 
Page 23). The appellants import these products and must pay these 


substantial tariffs in order to do business. 


The producers of figs in California, desiring to - yet higher 
barriers to imports, enlisted the aid of the appellee Secretary of Agri- 
culture. Their modus operandi was to get the appellee Secretary to 
approve a Marketing Agreement Program for their own figs under Sec- 
tions 1, 2, 8b and 8c of the Act so that they could then claim imports 
were interfering with that program and should be Pa under Sec- 
tion 22 of the Act (7 U.S.C. 624). 





The appellee Secretary has cooperated in the plan. i has given 
notice and held a hearing. In due course his subordinates produced a 
recommended decision approving the program. Exceptions filed against 
the recommended decision by appellants and others were all overruled 
by the Secretary of Agriculture (20 F.R. 301 et seq.) and the program 
was then finally approved and put into effect (20 F.R. 1685 et seq. ). 

The Secretary has attacked imports directly by persuading the Presi- 
dent to order an investigation to be made under Section 22. | 


The investigation by the Tariff Commission, to enjots which pre- 
liminary injunction was sought, was held and terminated by finding of 
that body favorable to appellants. Later another investigation under 
said program was sought and investigation and hearing by the Tariff 
Commission was held August 20-22, 1957, shortly after the hearing 
by the Court on appellees' motion to dismiss herein, or in the alternative 
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for summary judgment. This hearing likewise terminated favorably to 
appellants. Appellants contend the appellee Secretary of Agriculture 
and the California Fig Institute will continue to seek further investiga- 
tions and efforts to restrict imports as long as the program is in effect. 


The Act was designed so that the federal government could aid in 
the orderly disposition of surpluses of agricultural products. It was 
originally passed in the depression in 1933. It gave the Secretary of 
Agriculture power to enforce marketing programs for domestic agricul- 
tural surpluses (Note House of Representatives Report No. 1011 - 74th 
Cong. , page 11). 

In 1935 the Congress recognized that increased prices in this coun- 
try resulting from the programs of the Department of Agriculture might 
invite large imports of competitive products which would add to our own 
surpluses and interfere with our agricultural program (79 Cong. Rec. 
11497). Congress accordingly added section 22 to the Act, authorizing 
the President to restrict imports when necessary to prevent them from 
materially interfering with a program "undertaken" under the Act or from 
rendering it ineffective (49 Stat. 773). 


The important point is that the Congress vested this import con- 
trol "power" exclusively in the President, subject only to investigation 
of the facts by the Tariff Commission. The Secretary of Agriculture has 
never been given any "power" over this subject. The "power" of the 
Secretary of Agriculture that is pertinent to this case with respect to 
figs relates solely to the marketing of domestic agricultural products. 


The decision of the appellee Secretary of Agriculture approving 
the California fig program makes it clear that the program was really 
adopted as part of an import-restriction scheme and not as a bona fide 
effort to relieve domestic surpluses (19 F.R. 6428-30; 20 F.R. 301). 
This consideration of the desirability of restricting imports as the real 
reason for the so-called domestic program invalidates the whole scheme. 
In addition, the defendant Secretary of Agriculture has included in his 
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Order two particular provisions which are each clearly contrary to law. 


(a) Defendant Secretary Exceeds Legal Power - Error In Code 


The power of the Secretary of Agriculture to promulgate and effec- 
tuate Marketing Agreements and Orders stems from sections 1, 2, 8b 
and 8c of the Agricultural Adjustment Act (of 1933), as amended (7 U.S.C. 


601, 602, 608b and 608c). | 


Section 1 is an appropriate Congressional declaration "that the 
disruption of the orderly exchange of commodities in interstate com- 
merce impairs the purchasing power of farmers"etc. The close connec- 
tion of "farmers" and “interstate commerce" suggests clearly that the 
Congress was legislating to regulate the marketing of agricultural prod- 
ucts produced in the United States. It is understood that the uniform 
administrative practice for over twenty years was to limit the Marketing 
Agreement authority to agricultural products produced in the United 
States. 


Section 2 (1) of the Act is the real key to this titigation.. “It declares 
the policy of Congress to be "Through the exercise of the powers con- 
ferred upon the Secretary of Agriculture under this title, to establish 
and maintain such orderly marketing conditions for agricultural com- 
modities in interstate commerce as will establish, as the prices «<< 
farmers, parity prices ---." It is necessary to revert to the original 
Statutes at Large to ascertain the true state of the law because the U.S. 
Code (title 7, sec. 602) contains a serious error. The law as enacted 
by Congress refers to the powers of the Secretary of Agriculture con- 
ferred under this title (Public - No. 320 - 74th Cong., sec. 1; 49 Stat. 
750). The Code, instead of being limited to the "powers conferred upon 
the Secretary of Agriculture under this title, " mentions the powers con- 
ferred under several enumerated sections, one of which (the import- 
control section 624) does not, and never did, confer any "power" on the 
Secretary of Agriculture. 
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The importance of this is that if section 602(1) of the Code has been 
correct in referring to section 624, this might give color of authority to 
the action of the appellee Secretary in considering desirability of import 
restrictions. That is, if Congress in its declaration of policy regarding 
parity had included the import-control power as one to be used in attain- 
ing parity, the appellee Secretary might legally have considered imports 
in approving the domestic program. However, the Secretary's action of 
considering imports was not proper or legal. The fact of the matter is 
that Congress had never authorized restriction of imports as a means or 
a basis for a "parity" program, and the Code is seriously wrong in includ- 
ing reference to section 624, in section 602(1). 


Title 7 of the U.S. Code is prima facie evidence of the law, but only 
prima facie evidence (1 U.S.C. 204). The Statutes at Large are legal 
evidence of the law (1 U.S.C. 112) and in cases of apparent incon-. 
sistency between the Code and the Statutes, the latter must prevail as 
properly reflecting the law (Stephan v. United States, 319 U.S. 423, 63 
Sup. Ct. 1135, 87 L. Ed. 1490). 


It is true that 7 U.S.C. 624 (section 22 of the Act) is part of "this 
title" of the Act, but from the time of its original enactment in 1935 to 
the present it has conferred "power" only on the President - never on 
the Secretary of Agriculture. Indeed, the Secretary of Agriculture was 
not even mentioned in this section until the 1950 amendment (64 Stat. 
261) and then only to advise the President of the possible need to investi- 
gate imports which might interfere with a program that has already been 
"undertaken. " This was a far cry from conferring on the Secretary of 
Agriculture 2 "power" to regulate import trade so as to achieve parity 
prices or to reduce domestic surplus. On the contrary, the Congress 
has rejected such proposals. 


The attention of the Court is respectfully requested to the compara- 
tive language used by Congress in subsections (1) and (2) of section 2 of 
the Act. The pertinent language in those subsections was enacted by 
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the same section of the statute (Sec. 1 of Public - No. 320 - 74th Cong. ; 
49 Stat. 750). In subsection (1) the Congress declared the "powers con- 
ferred upon the Secretary of Agriculture under this title" should be used 
to attain parity prices. In subsection (2) the Congress at the same time 
declared that 'no action under this title'"' should be taken to keep prices 
above parity. This clearly contrasting language must have been chosen 
deliberately, having been enacted concurrently. In the first case, the 
authority is only that of the Secretary of Agriculture; in the aecond case, 
the powers of both the Secretary and the President are included. The de- 
cision of the defendant Secretary in this case (20 F.R. 303) that in the 
first subsection the word "title" obviously means "all of the provisions in 
Title I of that Act, including section 22) clearly does violence to the 
language carefully selected by the Congress. This is radministrative 


discretion run riot" (Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. 123, 95 Law Ed. 817). | 


An identical error of codification appears in section 602 (3) of Title 
7 of the Code. As originally enacted by the Congress in section 1 of the 
Act of August 1, 1947 (61 Stat. 707), this clause referred to the powers 
conferred on the Secretary of Agriculture "under this title. " Never has 
Congress authorized the Secretary to consider imports in establishing 
standards of quality, maturity, etc. under this clause, and the codifiers 
are impotent to do so. Here again we must revert to the original statute 
to ascertain the true state of the law. Under the original statute, the 
defendant has exceeded his authority in promulgating his program. 


Likewise, in section 608b of Title 7 of the Code, section 624 is 
improperly mentioned. The original Act of Congress referred to "the 
declared policy of this title," i.e., section 2 of the Act referred to 
above, which could not include the import-control section when referring 
to the "powers" of the Secretary of Agriculture. (Sec. 4, Public No. 
320, 74th Cong. ; 49 Stat. 753). The same error is made several times 
in sec. 608c of Title 7 of the Code (Sec. 5, public No. 320, 74th Cong. ; 

| 
| 
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49 Stat. 753). Furthermore, clause (1) of this section of the Code tells 
us that certain persons are referred to in section 624 as "handlers" - 

a word that does not appear in sec. 624. While this is perhaps harmless 
error, it well illustrates the thoroughness of the codifiers in indiscrim- 
inately inserting their section numbers whenever Congress referred to 
“this title, '' even when it was senseless to do so. 


Similar errors of codification - improper reference to section 624 - 
appear elsewhere in the U.S. Code. One is patently ridiculous, section 
624 itself. Read literally, this section of the Code provides for the re- 
striction of imports when they are found to interfere with an import- 
restriction proclamation, since the only action authorized by this section 
is restriction of imports. 


Once the errors of codification are swept away, sections 8b and 8c 
of the Act (7 U.S.C. 608b and 608c) furnish no support to the defendant 
Secretary's action in this case. True, these sections do refer to "inter- 
state or foreign commerce, " but this is only recognition of the facts that 
our country exports much of its agricultural production and that it might 
be necessary to regulate some exports along with identical products con- 
sumed here. (Indeed, exports of figs to Canada are subject to the Order 
involved in this case, 7C.F.R. 964. 51(c) (3); 20 F.R. 1691). Nowhere 
in these sections of the Act is there any reference, direct or implied, to 
imports. They deal exclusively with Marketing Agreements and Orders 
regulating commodities produced in our own country. 


There is one provision of law that authorizes the Secretary of Agri- 
culture to consider imports along with domestic commodities when formu- 
lating his program. This is section 8a of the Act, as added by section 
401(e) of the Agricultural Act of 1954 (68 Stat. 907). It authorizes the 
Secretary to prescribe grade and quality standards for both domestic 
and imported fruits and vegetables, but is limited to named products 
and does not include figs. This is Congressional recognition that, except 
for this section, the Secretary was without power in the premises. 
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It is plain that (except for the few products named in section 8e) 
the Congress has never authorized the Secretary of Agriculture to con- 
sider the problem of imports in the formulation of Marketing Agreements 
and Orders. The Congress has never authorized the restriction of im- 
ports as a means of obtaining parity or controlling surpluses; twice re- 
cently the Congress specifically rejected such proposals (Congressional 
Record, June 24, 1954, vol. 100, pages 8408, 8411, 8413; June 28, 1956, 
vol. 102, pages 10166-10177). The Congress has authorized restriction 
of imports under the Act only as a means of preventing them from nulli- 
fying legitimate domestic agricultural programs. The action of the 
Secretary of considering imports in the formulation of the program in 
this case was ultra vires and illegal. "Without support in the words of the 
statute the challenged provisions must fall, for neither legislative history 
nor administrative construction offers any cogent reasons for a contrary 
result." (Brannan v. Stark, 342 U.S. 451; 96 L. Ed. 497 at page 507). 


(b) Section 22 Concerns Programs Already "Undertaken" | 


The language of section 22 of the Act fits perfectly -into i 
the design of sections 2, 8b and 8c above outlined. It provides that when 
imports are interfering or practically certain to interfere with “any pro- 
gram or operation undertaken under this title, " imports may be restricted 
so that they "will not render or tend to render ineffective, or materially 
interfere with, any program ---," | 


Note that the program must have been "undertaken" before the ques- 

tion of import controls can enter the picture. This rounds out the idea 

so clearly expressed in subsections (1) and (3) of section 2, that the pow- 
ers to be used in attaining parity prices and uniform grades and qualities 
of agricultural products are those conferred on the Secretary of Agri- 
culture. Such powers of the Secretary must already have been exercised 
before a program can have been "undertaken" within the meaning of sec- 
tion 22. ! 
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The language of section 22 is clear and there is nothing in its 
legislative history to suggest that import controls have any function ex- 
cept to protect the programs of the Secretary of Agriculture from being 
nullified. 


Section 22 originated in HR 8492, 74th Congress. The report of 
the House Committee on Agriculture (No. 1241) declared on page 21: 
"Efforts to restore agricultural prices in this country will not be wholly 
successful if competitive foreign imported articles are allowed to take 
the domestic market away from the domestic products. To obviate that 
danger and to provide the necessary flexibility in order that whatever 
restriction of imports is required may not be absolute and may be ad- 
justed to meet the situations as they arise the bill (sec. 30) adds a new 
section to the Agricultural Adjustment Act (sec. 22) authorizing certain 
limitations on imports in connection with the agricultural adjustment pro- 
gram. Whenever the President has reason to believe that any article or 
articles are being imported or are likely to be imported under such condi- 
tions and in sufficient quantities to render ineffective or materially inter- 
fere with any operation or program under the act, he is to order an inves- 
tigation to determine these facts. ---"" (Underscoring added) 

As passed by the House of Representatives, section 22 authorized 
the President to restrict imports by quotas or additional compensating 
taxes to prevent imports from materially interfering with programs under- 
taken under the Act. This version did not specify any limits on the Presi- 
dent's action and was voted to be stricken by the Senate Committee on 
Agriculture and Forestry (Cong. Rec. July 10, 1935, Vol. 79, page 
10932). It was considered as a high-tariff Act. | 


While the bill was being considered in the Senate, Senator La Fol- 
lette proposed a substitute which limited the President's action and 
authorized only quotas on imports (Cong. Rec. July 20, 1935, Vol. 79, 
page 11497). This amendment was adopted with some changes of detail 
in the Senate and in the Conference Committee (House Report No. 1757, 
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74th Cong., pages 12 and 35). Senator La Follette explained his amend- 


ment as follows: 


| "Mr. LA FOLLETTE. Mr. President, I think 

if that to most Senators in this body my attitude toward 

4 the question of the tariff is well known. In 1930, when 
| the last general revision was under consideration, I 

1 labored as effectively as I could with the so-called 

fi 'coalition' which attempted to mitigate and reduce, 
some of the extremities of protection provided in the 


oe eee 


i; measure then before us. 
| "Nevertheless, we are now confronted with facts, 
L and not theories. We have embarked upon a program 


of endeavoring, by the Agricultural Adjustments Act, 
to lift the domestic prices of certain agricultural com- 
modities named therein to the parity price, or fair- 
exchange value price. | 


"Mr. President, having adopted that policy, it would 
be not only futile but inconsistent for us to permit im- 
ports to be brought into this country to break the prices 
of the commodities which are affected by the Agricultural 
Adjustment Act, and which we are endeavoring to lift to 
the fair-exchange value or the parity price. 





i 
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t - '—It is perfectly clear from a reading of the amend- 
ment, that, in the first place, the President shall,act 

| only whenever he ‘has reason to believe that any one 

or more articles are being imported into the United 

+ States under such conditions and in sufficient quantities 
| as to render or tend to render ineffective or materially 


A interfere with any pro or operation undertaken 

| ander this title. ---" (Underscoring added.) 

Li Section 22 has been amended by later laws, but its function remains 
the same. That is simply to prevent imports from nullifying the pro- 

| grams which the Secretary of Agriculture is empowered to effectuate. 

i It is not, and never has been, a means to raise prices toward parity or 
to control domestic surpluses, but is only to protect the programs. The 
Secretary's effort to use import restrictions as a step toward parity is 
clearly contrary to the Act of Congress. | 
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(c) Congress Has Rejected Import Restrictions As A Method Of Attain- 
ing Parity 


The Congress has consistently followed the plan that only the powers 
delegated to the Secretary of Agriculture should be employed to achieve 
parity prices for agricultural products. The powers over foreign trade 
delegated by Congress to the President have never been for this pur- 
pose. Indeed, the Congress has specifically refused to permit the 
import-control power to be used to attain parity. 


In 1954, there was proposed in the Senate an amendment to section 
22 which would have permitted import controls to be used for the purposes 
of raising domestic prices to parity (Cong. Rec. June 24, 1954, vol. 100, 
page 8408). This amendment provided that whenever any article was 
being imported under such conditions as to "materially interfere with the 
national objective of achieving full parity prices for agricultural com- 
modities, or products thereof, " the President should impose such addi- 
tional import restrictions on such articles as would prevent them inter- 
fering with that objective. 


After several Senators had spoken in favor of the amendment, 
Senators Knowland and Holland opposed it vigorously. The criticism 
by Senator Knowland (then majority leader) is especially pertinent here. 
He said, inter alia: 


"Second. It would go far beyond the present objective 
of section 22. By requiring action whenever imports 
prevent a domestic agricultural product from selling 
at full parity, it would vastly extend the scope of the 
section both in concept and in the commodities covered. 
It would give notice to the world that no imports of any 
agricultural product would be permitted unless the do- 
mestic product was selling at 100 per cent of parity. 
The President would face an impossible task in trying 
to retain and improve foreign markets for American 
agricultural exports. | 


"Third. It would enthrone full parity price as a na- 
tional objective and would apply this principle to every 
agricultural commodity, whether or not either Congress 








27 


| 
or the Administration has decided on a program to sup- 
port its price. In the long run, such a policy could serve 
only to mislead the American farmer into uneconomic 
production and into the accumulation of unsalable sur- 
pluses."' (Cong. Rec. June 24, 1954, page 8411). 

Senator Holland declared: 'f repeat, the present law ches not seek 
to embrace all agricultural commodities, but is devoted only to the effort 
to try to protect actual programs entered into by our Government either 
under price support measures o1 or under marketing-agreement structures. " 
(page 8412) (Underscoring addéd. -) Whereupon, the Senate, By a vote of 
52 to 23, rejected the amendment. (Cong. Rec. June 24, 1984, vol. 100, 
page 8413). 


Again, on June 28, 1956, the Senate considered and satectea perti- 
nent amendments to sec. 22 which would have provided for import re- 
strictions to be put into effect solely on determinations of the Secretary 
of Agriculture. The Young amendment would have required restrictions 
on imports of any agricultural commodity or product thereof whenever the 
Secretary determined such commodity to be in surplus in the United States. 
This amendment would have added a new subsection "(g)" to sec. 22. Its 
proponents claimed that the President had not been sufficiently effective 
in use of his powers under sec. 22, but the Senate rejected the amend- 
ment. (Cong. Rec. June 28, 1956, vol. 102, pages 10166-10177). 


The same day, the Johnston amendment proposed to restrict im- 
ports of cotton and cotton products (textiles) whenever the Secretary of 
Agriculture determined there was a surplus of cotton in the United States. 
This, also, was rejected by the Senate (Cong. Rec. June 28, 1956, vol. 
102, pages 10177-10187). Thus, again, the Congress has rejected pro- 
posals to vest power over import controls in the Secretary of Agriculture, 
relying instead on the previously-established procedures under sec. 22 
which vested the power solely in the President to protect previously- 
established legitimate programs which had been "undertaken" under the 
Act. 
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Yet, in the face of the clearly-expressed intent of Congress that 
import controls may be used only to protect actual programs, the Secre- 
tary of Agriculture has usurped the authority to consider import restric- 
tions as the reason for a program. Because he wants still higher barriers 
to imports, he has adopted the program in issue contrary to the law of the 
land. 


(a) Appellee Secretary Has Unlawfully Delegated Power 


After requiring that dried figs which he has found to be surplus 
must be kept out of normal market channels, the Secretary's Order (sec. 
964. 58 (d) ) gives to the administrative committee (which is composed of 
private citizens representing fig growers and packers) power to sell such 
"gurplus" figs as "salable" tonnage, that is, tonnage which may enter 
normal market channels. Such sales may be made without any action by 
the Secretary. True, subsection (e) requires advance notice to the 
Secretary and he has seven days in which to disapprove the sale - but in 
the absence of such disapproval, the sale is authorized on the decision 
of the committee alone. This means that the committee is empowered 
to make salable that which the Secretary has previously declared to be 
not salable. It is a clear case of an attempt by the Secretary to delegate 
to the committee the power which Congress has delegated to the Secre- 
tary to keep surpluses off the market. Such delegation is unlawful. 


Without statutory authority, subordinate officials have no power 
with respect to the duties of an office involving the exercise of judgment 
and discretion. (United States v. Watashe, 102 F. 2d 428, 431). The 
Supreme Court has held that an administrative officer cannot delegate to 
subordinates his statutory power to issue subpenas even though the stat- 
ute authorized him "or his duly authorized representatives" to "exercise 
any or all of his powers in any place." (C Pac Co. v. Holland, 
315 U.S. 357, 86 L. Ed. 895). 


The statutory authority of the Secretary of Agriculture to delegate 
his powers is found in Reorganization Plan No. 2 of 1953 (18 F.R. 3219, 
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67 Stat. 633, 5 U.S.C. 133z - 15 note). This authorizes him to delegate 
any of his functions to any other officer or any agency or employee of 
the Department of Agriculture. It does not authorize him to delegate 

his functions to private citizens or to groups or committees of private 
citizens. Accordingly, sec. 964. 58(d), which undertakes to delegate the 
Secretary's power over surpluses to private citizens is contrary to law. 


| 


(e) The Order Violates Sec. 2 (2) Of The Act | 

Section 2 (2) of the Act provides in part as follows: “It is declared 
to be the policy of Congress --- (2) To protect the interest of the con- 
sumer by --- (b) authorizing no action under this title which has for its 
purpose the maintenance of prices to farmers above the level which it 
is declared to be the policy of Congress to establish in subsection (1) 
of this section." (i.e., parity prices) (49 Stat. 750; 7 U.S. Cc. 602 
(2) ). | 


The finding of the Secretary in this instance (19 F. R. 6429; 20 
F.R. 301) is that the fixing and application of minimum standards of 
quality of figs will aid the domestic producers in obtaining parity. This 
must mean that such standards will enhance the price received by the 
farmers. 


Notwithstanding this finding, the order promulgated by the Secre- 
tary provides, in sec. 964. 52 that the provisions relating to minimum 
standards of quality "shall continue in effect irrespective of whether the 
season average price to producers for dried figs is in excess of the 
parity level specified in section 2 (1) of the Act." (20 F.R. 1691). 


Here we have the Secretary declaring that the purpose of the qual- 
ity standards is to enhance the price and at the same time directing that 
such price-maintaining regulations shall continue in effect even when 


the price goes above parity, as it did in the crop year 1955-56. This 
is clearly a violation of section 2 (2) above quoted. | 
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v. Pan American Petroleum Corp., D.C.S.D. Cal., decided May 28, 
1925, 6 F 2d 43, aff. 273 U.S. 456, 71 Law Ed. 734. 


The appellees in the lower court cited in contending that appellants 
did not have standing to sue defendants the cases of Buttfield v. Strana- 
han, 192 U.S. 470, 48 Law Ed. 525, and Norwegian Nitrogen Products 
Co. v. United States, 288 U.S. 294, 77 Law Ed. 796, as authorities for 
the proposition that the appellants have no standing to sue the Tariff 
Commission. Neither of these decisions is pertinent to the pending case. 


In Buttfield, plaintiffs' tea was seized and ordered to be destroyed 
as of too low quality under the tea inspection Act of March 2, 1897. 
Plaintiff sued for damages, claiming that he had a vested right to en- 
gage as a trader in foreign commerce and as such to import teas into 
the United States, which, as a matter of fact, were pure, Wholesome, 
and free from adulteration, fraud, and deception, and which were fit for 
consumption, and that the establishment of standards of quality which 


operated to deprive the alleged vested right constituted a deprivation of 
property without due process of law. The Supreme Court rejected this 
contention. "As a result of the complete power of Congress over foreign 
commerce, it necessarily follows that no individual has a vested right to 
trade with foreign nations which is so broad in character as to limit and 
restrict the power of Congress to determine what articles of merchan- 
dise may be imported into this country and the terms upon which a right 
to import may be exercised. This being true, it results that a statute 
which restrains the introduction of particular goods into the United States 
from considerations of public policy does not violate the due process 
clause of the constitution." (page 493). 


Appellants do not claim a vested right to import figs or a vested 
right to import them at any particular rate of duty. What we do claim is 
a right to import figs under such conditions as are prescribed by Congress 
and that the defendant Secretary of Agriculture is seeking to have limita- 
tions imposed on our business contrary to the laws enacted by Congress 
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(Note Croton Watch Co. v. Laughlin, 208 F. 2d 93; Parker v. | Lester, 
227 F. 2d 708; Traux v. Raich, 239 U.S. 33, 60 Law Ed. 131). So far 
as appellants’ right to litigate is concerned, their case is analogous to 
Waite v. Macy, 246 U.S. 606, 62 Law Ed. 892, which involved the same 
law as Buttfield, supra. Here the importer challenged, not the validity 
of the law, but the validity of administrative action under it.| The Su- 
preme Court recognized the importer's right to challenge the administra- 
tive action declaring: ‘The Secretary and the board must keep within the 
statute --- which goes to their jurisdiction --- and we see no reason why 
the restriction should not be enforced by injunction ---. " (page 610) 


So far as the Norwegian Nitrogen precedent is concerned, all appel- 
lants are asking is that the Court determine whether the action of the Secre- 
tary did conform with the statute. The Court made such a determination 
in that case without questioning the importer's right to a judicial test. 


The United Milk Producers, Alabama Power Co., and Kansas City 
Power Co. cases, cited by appellees as authority for appellants’ lack of 


standing to sue the Secretary of Agriculture are not in point because they 
were all based on the doctrine that the challenged governmental action 
did no more than make more injurious existing lawful competition. Ap- 
pellants do not complain of competition or an increase thereof. They 
complain of threatened direct controls on their business and submit that 
the pending case is analogous to the Columbia Broadcasting ‘Co. case, 
supra, rather than to the cases cited by appellants. Instead of complain- 
ing about a prospective increase in competition, appellants complain of 
prospective restraints that would reduce or destroy competition. 


Appellees contend that appellants have accused the Secretary of 
Agriculture of criminal conspiracy. Appellants do not suggest any 
criminal activity but, rather, a civil conspiracy. Note United States 

. Pan American Petroleum Co., 6 F. 2d 43; aff'd 273 U. 8. 466, 
71 Law Ed. 734. 
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2. The Court Erred In Not Overruling Defendants’ Motion 
To Quash Apbpellants' Notice Of Taking Of Depositions. 
Appellants filed motion for judgment by default on May 29, 1957 
(Federal Rule 55). Federal Rule 55(e) provides that no judgment by de- 
fault shall be entered against the United States or an officer or agency 
thereof unless the claimant establishes his claim or right to relief by 
evidence satisfactory to the Court. 


Thereafter appellees filed their motion to dismiss or for summary 
judgment and thereafter appellants filed their motion for summary judg- 
ment. 


The Court did not announce whether the affidavits and exhibits at- 
tached to appellants' motion for judgment by default were considered satis- 
factory to the Court for the purposes of the motion for judgment by de- 
fault, as the Court proceeded to hear the appellees' motion to dismiss 
or in the alternative for summary judgment and having ruled in favor of 
the appellees on that motion did not make a ruling on the motion of the 
defendants to quash the appellants' notice of taking depositions. 


The appellees asserted as grounds for their motion to quash, first, 
that the testimony sought was privileged and not relevant tothe subject 
matter involved in the pending action and on the ground that the deposi- 
tions are unreasonable and oppressive. Appellees' claim of privilege 
is based on 7 U.S.C. 608(d) and the regulations of the Secretary of Agri- 
culture published in 7C.F.R. 900. 210. 


The point at issue depends on language in Section 608(d), subsection 
(1), the first sentence of which reads as follows: 


(1) All parties to any marketing agreement, and 
all handlers subject to an order, shall severally, from 
time to time, upon the request of the Secretary, furnish 
him with such information as he finds to be necessary to 
enable him to ascertain and determine the extent to which 





35 


such agreement or order has been carried out or has 

effectuated the declared policy of sections 601-608, 

608a, 608b, 608c, 608d-612, 613, 614-619, 620, 623, 

and 624 of this title and with such information as he 

finds to be necessary to determine whether or not | 

there has been any abuse of the privilege of exemp- 

tions from the antitrust laws. ---" | 
Also necessary for an understanding of 7C.F.R. 900. 210 is _ precise 
language thereof, which defines the type of information covered by this 
regulation as follows: 

7C.F.R. 900.210. Disclosures of information. 


"All information in the possession of any official 
which relates to the business or property of any per- 
son, and which was furnished by, or obtained from, 
such person pursuant to the provisions of any market- 
ing agreement or marketing order, shall be kept confi- 
dential and shall not be disclosed, divulged, or made 
public, unless otherwise expressly provided in said 
marketing agreement or marketing order, or unless 
said person authorizes said official, in writing, to dis- 
close such information, except that: 


"(a) Such information may be disclosed, divulged, 
or made public if it has been obtained from or furnished 
by a person who is not the person to whose business or 
property such information relates or an employee of such 
latter person, or if such information is otherwise pouunes 
by law to be furnished to an official; 


"(b) Such information may be furnished to other of- 
ficials for use in the regular course of their otticit 
duties; 


"(c) Such information may be combined and shi 
lished in the form of general statistical studies or data 
in which the identity of the person furnishing such infor- 
mation or from whom it was obtained shall not be dis- 
closed; 


"(d) Such information may be disclosed upon : lawful 
demand made by the President or by either House of Con- 
gress or any Committee thereof, or, if the Secretary de- 
termines that such disclosure is not contrary to the public 
interest, such information may be disclosed in response 
toa subpena by any court of competent jurisdiction; 
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"(e) Such information may be offered in evidence 
(whether or not it has been obtained from or furnished 
by the person against whom it is offered) by or on behalf 
of the Secretary, the United States, or the official who 
obtained it or to whom it was furnished, in any admin- 
istrative hearing held pursuant to Section 8c (15) (A) of 
the Act or in any action, suit, or proceeding, civil or 
criminal, in which the Secretary or the United States or 
any such official is a party, and (1) which is instituted 
(i) for the purpose of enforcing or restraining the viola- 
tion of any marketing agreement or marketing order, 
or (ii) for the purpose of collecting any penalty or for- ; 
feiture provided for in the Act, or (iii) for the purpose 
of collecting any monies due under a marketing agree- 
ment or marketing order, or (2) in which the validity of , 
any marketing agreement or marketing order, or any f 

_ provision of either, is challenged or involved. 


"(f) Such information may be furnished to the duly 

constituted authorities of any state, pursuant to a writ- 

ten agreement made under the Authority of Section 10(i) 

of the Act, to the extent that such information is rele- 

vant to transactions within the regulatory jurisdiction 

of such authorities. " 

It is clear then that the rule of confidentiality under 7 U.S.C. 608d 

is limited to information furnished to the Secretary upon request by par- 4 
ties to marketing agreements and handlers subject to an order, which 
information the Secretary finds necessary to ascertain and determine 
whether the agreement or order is being carried out, and such informa- 
tion as is necessary to determine whether or not there has been any abuse 
of the privilege of exemptions from the antitrust laws. In other words, 
this is information from individual businessmen or business units such 


as is almost universally kept in confidence by our government. a 


Similarly, the information required to be kept in confidence under 
the Secretary's regulation is that which relates tothe business or prop- 
erty of any person; that is, any business unit. In this connection, the 
definition of person in 7 U.S.C. 608a (9) is controlling. This defines 
person to be: 


"--- an individual, partnership, corporation, associa- 
tion, and any other business unit." 
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The information sought to be developed by appellants does not fall 
within either 7 U.S.C. 608d or 7C.F.R. 900.210 because it does not re- 
late to the business data of any person, whether party toa marketing 
agreement or handler. Rather, it relates to the activities of representa- 
tives of the California Fig Institute in their capacity as representatives 
of the group and to the proceedings of the Dried Fig Administrative Com- 
mittee. Neither the California Fig Institute nor the Dried Fig Administra- 
tive Committee is a party to a marketing agreement or a handler, and 
neither is a "person" within the meaning of 7C.F.R. 900. 210. 


If, on the other hand, appellants were seeking to develop informa- 
tion within the purview of 7 C.F.R. 900.210, it is submitted that they 
should be permitted to do so. The regulation itself, in subsections (d) 
and (e) recognizes the propriety of disclosing otherwise-confidential in- 
formation in civil suits in which the validity of any marketing agreement 
or marketing order is challenged or involved. The prime basis of appel- 
lants' case is the invalidity of Order No. 64 of the defendant ‘eee 
of Agriculture. 


Appellees' contention that appellants are seeking by side to 
develop information which is privileged under the law or regulation is 
entirely speculative. Furthermore, this is erroneous speculation. 
Appellants, on July 10, 1957, submitted a proposed stipulation of facts 
to the appellees' attorney which was proposed to be adopted in lieu of 
taking testimony of the Secretary of Agriculture and his subordinates. 
Appellees declined to agree to this stipulation. 

So far as the appellee Secretary of Agriculture and his subordinates are 
concerned, this stipulation was limited to actions which had been taken 
in the formulation and administration of the marketing agreement and 
order program and statements made at meetings of the Dried Fig Ad- 
ministrative Committee concerning that program. No reference was 
made to the reason for any action of the Secretary of Agriculture or his 
subordinates. In fact, the only statement regarding reason for any 
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governmental action in this proposed stipulation is that relating to the 
basis of the Tariff Commission's decision of December 17, 1956, which 
statement was taken from the Tariff Commission's report and which 

is already a matter of official record. Therefore, there is no reason 
to include such statement in the deposition of the Secretary of Agricul- 
ture. But, most important on this point, nowhere have the appellants 
suggested that testimony be developed regarding the business affairs of 
any individual or business unit in the California fig business. Accord- 
ingly, appellees’ claim of privilege is without foundation and should have 
been overruled. 


As indicated above, the questions intended to be addressed by 
appellants to the Secretary of Agriculture and his subordinates relate 
to actions taken, not to the reasons for such action. Appellants are 
seeking to develop by these depositions what was done rather than to 
probe the mental processes of governmental officers as to why they did 
it. 


The Federal Rules relating to depositions and discovery (Federal 
Rules 26 through 37) permit the taking of testimony of any person includ- 
ing a party by deposition upon oral examination regarding any matter not 
privileged which is relevant to the subject matter involved in the pending 
action (Rule 26(a) and (b)). 


Therefore appellants were entitled to take the depositions of the 
defendant Secretary of Agriculture and his subordinates. The subject 
matter of the proposed testimony was not privileged and was relevant 
and material to plaintiffs’ case. 


Furthermore the question of privilege could be raised during the 
taking of the deposition by appropriate objections and a ruling of the 
Court sought, but as the nature of the testimony sought is shown by 
the proposed stipulation and the issue was submitted to the Court by 
the appellees' motion. Their motion to quash should have been overruled. 
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3. The Motion To Dismiss, Or In The Alternative For 
Summary Judgment Should Have Been Treated As a 
Motion For Summary Judgment And Appellants Should 
Have Been Given Reasonable Opportunity To Have Taken 
Their Depositions In Order That They Might Have Been 


Considered By The Court In Adjudicating Said Motion. 


The court in acting upon the motion of the appellees to dismiss, or 
in the alternative for summary judgment, considered matters outside of 
the complaint. This is shown by the argument of counsel for the appel- 
se and the order of dismissal itself, which specifically gets forth: 


" * * * * the Court having considered all of the plead- 
ings, affidavits and exhibits and a full and fair hearing 
having been afforded the parties hereto, and upon con- 
sideration of the entire record the Court finds that the 
Secretary of Agriculture having issued a valid order 
under the Agricultural Marketing Agreement Act of 
1937, as amended, 7 U.S.C. 601, et seq., and the 
plaintiffs have no standing to attack this order, it is 

* * * * * * ORDERED, That the complaint be and the 
same is hereby dismissed. "' 


Therefore, although the order is phrased as an ee of dismissal 
it is in effect an order for summary judgment (Federal Rules 12b). That 
being so, the appellants were entitled to a reasonable opportunity to pre- 
sent evidence for the court to consider in deciding whether or not the 
appellees were entitled to summary judgment. Therefore the Court 
should have permitted the appellants to have taken the depositions of 
the defendant, Ezra T. Benson and his subordinates before ruling upon 
the appellees' motion for summary judgment. 


The last sentence of Fed2ral Rule 12b provides: | 


"If, on a motion asserting the defense numbered (6) 

to dismiss for failure of the pleadings to state a! claim 
upon which relief can be granted, matters outside the 
pleading are presented to and not excluded by the court, 
the motion shall be treated as one for summary judgment 
and’ disposed of as provided in Rule 56, and all 


! 
i 
| 
i 
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parties shall be given reasonable opportunity to pre- 
sent all material made pertinent to such motion by 
Rule 56, "' 


Rule 12c relating to motion for judgment on the enneee contains a 
similar provision. 


Federal Rule 56 (d) provides: 


" * * * * The adverse party prior to the day of hear- 
ing may serve opposing affidavits. The judgment 
sought shall be rendered forthwith if the pleadings, 
depositions, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is 
entitled to a judgment as a matter of law. * * * *" 


Rule 56 (e) provides: 


"Supporting and opposing affidavits shall be made on 
personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show af- 
firmatively that the affiant is competent to testify to 

. the matters stated therein. Sworn or certified copies 


of all papers or parts thereof referred to in an affi- 
davit shall be attached thereto or served therewith. 

The court may permit affidavits to be supplemented 
or opposed by depositions or by further affidavits. " 


Rule 56 (f) provides: 


"Should it appear from the affidavits of a party oppos- 
ing the motion that he cannot for reasons stated pre- 
sent by affidavit facts essential to justify his opposi- 
tion, the court may refuse the application for judgment 
or may order a continuance to permit affidavits to be 
obtained or depositions to be taken or discovery to be 
had or make such other order as is just." 


The court had been-apprised of the fact that appellants needed the 
testimony to be developed by the depositions for the hearing on the mo- 
tion for judgment. Counsel for appellants in seeking the advancing of the 
hearing on the motion to quash the taking of depositions stated: 
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"The testimony we expect to develop by this deposi- 
tion is necessary for the hearing of the motion for | 
judgment. '' (Appellants' App. 31) 


Counsel for appellants in his argument on the motion to dismiss or for 


summary judgment stated: 


"We think it is clear but we would like an —e 
on deposition to make it a little clearer” ee App. 50); 


and further: 


"The information we have asked or which we hope by 

deduce by deposition concerns actions of the repre- 

sentatives of the California fig industry and of the | 

personnel of the Department of Agriculture leading 

up to the formulation of this marketing agreement, 

and actions taken in the execution of the marketing 

agreement which we suggest support our thesis that 

the only substantial object of the marketing agree- 

ment is to obtain restrictions on apis ape ae App. 55); 


and further: 


"Mr. Martin: We believe the deposition will found out 

the information that there was a conspiracy in this 

case, and will also remove any doubts that the object 

of the marketing agreement was contrary to law, hame- 

ly, it was to restrict imports rather than regulate agri- 
cultural surpluses in the United States. We believe the 
deposition will produce those facts." (Appellants App. 55) 





The notice of taking depositions was timely. No answer had been 
filed by the defendants to the complaint and three motions had been filed, 
two motions for summary judgment and the appellants' motion for judg- 
ment by default. Appellants filed their notice to take depositions which 
would have given the court further evidence to consider in a on the 


motions. 


The failure of the Court to give the appellants the opportunity to 
take the depositions, notice of which were given the appellees was error, 
and the action of the Court in ordering dismissal of the complaint, it is 
respectfully submitted, should be reversed. | 
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4. The Court Erred In Not Granting Appellants’ Motion 
For Judgment By Default. 

The complaint in this cause was filed on October 3, 1956. Service 
upon the appellees as required by the Court rules was completed Octo- 
ber 8, 1956. It was served on the United States Attorney on October 3, 
1956 and on the Attorney General by Registered mail on October 5, 1956. 
With the complaint was filed a motion for preliminary injunction which 
was argued before Judge Morris who filed written statement of facts 
and conclusions of law, denying the motion. The hearing was held on 
October 19, 1956. 


After the denial of the appellants’ motion for preliminary injunc- 
tion no answer or other pleading was filed by the appellees although the 
time for answer had'elapsed, and the appellees were, therefore, in de- 
fault for failing to answer. 


Accordingly on May 29, 1957, the appellants filed a motion for 
judgment by default against the appellees. Certain affidavits were filed 
with the motion for the appellants in support thereof, together with an 
excerpt from the testimony of the Assistant Administrator for the Foreign 
Agricultural Service of the Department of Agriculture. It was not until 
after the filing of appellants’ motion for judgment by default that appel- 
lees on June 21, 1957 filed the motion to dismiss. 


Federal Rule No. 55(e) provides: 


"No judgment by default shall be entered against the 

United States or an officer or agency thereof unless 

the claimant establishes his claim or right to relief 

by evidence satisfactory to the Court." 
The Rule does not specify the degree of proof required to support such 
motion by default. The court may have deemed the two affidavits, to- 


gether with the excerpt of testimony above referred to sufficient for the 
purpose. 
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The appellees on June 21, 1957 filed opposition to the said motion 
for judgment by default. | 





On July 25, 1957, the appellants filed motion for summary judg- 
ment. : 


On July 26, 1957, appellants filed notice to take the oral deposi- 
tions of the defendant Ezra T. Benson, Secretary of Agriculture, and 
his subordinates, Sylvester R. Smith, Agricultural Marketing Service, 
and Gustave Burmeister, Foreign Agricultural Service, including the 
examination of the said defendants respecting the proceedings and 
minutes of the Dried Fig Administrative Committee since December 
17, 1956, and of the report of marketing policy for dried figs for the 
year 1957-58 setting the time for taking said depositions for August 1, 
1957, in the office of the defendant Ezra T. Benson at the Department 
of Agriculture. This was timed to have the depositions at the time of 
hearing on the appellants' motion for judgment by default, the appellees' 
motion for summary judgment, and the appellants' motion for summary 
judgment. | 


On July 31, 1957, the appellees filed motion to quash the taking of 
” depositions on the ground that the testimony sought to be elicited from 
the said defendant and other witnesses is privileged and not relevant to 
the subject matter involved in the pending action and on the ground that 
the depositions are unreasonable and oppressive. | 





On August 2, 1957, appellants filed oppositions to said motion to 
quash the taking of depdsitions on the ground that the testimony sought 
was not privileged and is relevant to the subject matter of the case and 
reasonable and not oppressive. | 





The appellants' motion for judgment by default should have been 
granted as no answer has been filed and the appellees’ motion to dismiss 
filed six months after the default occurred does not cure the default. 
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CONCLUSION 


The complaint sets forth a good and sufficient cause of action for 
declaratory judgment that the program promulgated by the Secretary of 
Agriculture for the purpose of restricting imports of dried figs and fig 
paste is illegal, and to permanently enjoin the appellees from taking any 
steps to restrict imports of dried figs or fig paste in connection with or 
as result of the Department of Agriculture's Marketing Agreement and 
Order No. 64 regulating the handling of dried figs produced in Cali- 
fornia, and the appellants have standing to sue, and the Court erred in 
dismissing the complaint. | 


The Court should have overruled appellees' motion to quash the 
appellants' notice to take the depositions of the appellee, Secretary of 
Agriculture, and his subordinates, and should have permitted the taking 
of said depositions, so that said depositions could have been considered 


by the Court in acting upon the appellees' motion to dismiss or in the al- 
ternative for summary judgment. 


The Court should have granted appellants' motion for judgment by 
default. 


It is submitted that the case should be reversed and remanded for 
further proceedings in accordance herewith. 


Respectfully submitted, 


EDWIN G. MARTIN 

717 National Press Building 
Washington, D. C. 

LOWRY N. COE 

717 National Press Building 
Washington, D. C. 


Attorneys for Appellants 
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APPENDIX OF STATUTES AND REGULATIONS 
7 U.S. Code (1952 Edition): 
Sec. 601. Declaration of conditions. | 


It is declared that the disruption of the orderly exchange of 
commodities in interstate commerce impairs the purchasing power of 
farmers and destroys the value of agricultural assets which support 
the national credit structure and that these conditions affect transactions 
in agricultural commodities with a national public interest, and burden 
and obstruct the normal channels of interstate commerce. (May 12, 
1933, ch. 25, title I, sec. 1, 48 Stat. 31; Aug. 24, 1935, ch. 641, 

Secs. 1,'2, 49 Stat. 750; June 3, 1937, ch. 296, Secs. 1, 2 (a), 
50 Stat. 246.) Ld 
a a aK x * i 


Sec. 602. Declaration of policy; establishment of base periods 
for prices; marketing standards. | 


It is declared to be the policy of Congress -- = 

(1) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under sections 601 -- 608, 608a, 608b, 608c, 
608d -- 612, 613, -- 619, 620, 628, and 624 of this-title, to establish 
and maintain such orderly marketing conditions for agricultural com- 
modities in interstate commerce as will establish, as the prices to | 
farmers, parity prices as defined by section 1301 (a) (1) of this title. 

(2) To protect the interest of the consumer by (a) approaching 
the level of prices which it is declared to be the policy of Congress to 
establish in subsection (1) of this section by gradual correction of the 
current level at as rapid a rate as the Secretary of Agriculture deems 
to be in the public interest and feasible in view of the current consump- 
tive demand in domestic and foreign markets, and (b) authorizing no 
action under sections 601 -- 608, 608a, 608b, 608c, 608d -- 612, 

613, 614 -- 619, 620, 623, and 624 of this title which has for its purpose 
the maintenance of prices to farmers above the level which it is declared 
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to be the = of Congress to establish in subsection 2 fi) o of this section. 
(3) Through the exercise of the powers conferred upon the 

Secretary of Agriculture under sections 601 -- 608, 608a, 608b, 608c, 
608d -- 612, 613 -- 619, 620, 623, and 624 of this title, to establish 
and maintain such minimum standards of quality and maturity and 
such grading and inspection requirements for agricultural commodities 
enumerated in section 608c (2) of this title, other than milk and its 
products, in interstate commerce as will effectuate such orderly 
marketing of such agricultural commodities as will be in the public 
interest. (May 12, 1933, ch. 25, title 1, sec. 2, 48 Stat. 32; 
Aug. 24, 1935, ch, 641, Secs. 1, 62, 49 Stat. 750, 782; June 3, 
1937, ch. 296, Secs..1, 2 (b), 50 Stat. 246, 247; Aug, 1, 1947, 
ch, 425, sec. 1, 61 Stat. 707; July 3, 1948, ch, 827, title I, Sec. 302 
(a), 62 Stat. 1257.) 

* * * * x ak 

Supplement IV 

(4) Through the exercise of the powers conferred upon the Secre- 
tary of Agriculture under sections 601 -- 608a, 608b, 608c, 608d -- 
612, 613, 614 -- 619, 620, 623, and 624 of this title, to establish and 
maintain such orderly marketing conditions for any argricultural com- 
modity enumerated in section 608c (2) of this title as will provide, in 
the interests of producers and consumers, an orderly flow of the supply 
thereof to market throughout its normal marketing season to avoid 
unreasonable fluctuations in supplies and prices. (As amended Aug. 28, 
1954, ch. 1041, title IV, Sec. 401, 68 Stat. 906.) 

* % ak 3 * ae 
7 U.S. Code (1952 Edition): 


Sec. 608b. Marketing agreements; exemption from anti-trust . 
laws. 


In order to effectuate the declared policy of sections 601 -~+ 608, 
608a, 608b, 608c, 608d -- 612, 613, 614 -- 619, 620, 623, and 624 
of this title, the Secretary of Agriculture shall have the power, after 


a) 


ay, 
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due notice and opportunity for hearing, to enter into marketing agree- 
ments with processors, producers, associations of producers, and 
others engaged in the handling of any. agricultural commodity or 
product thereof, only with respect to such handling as is in the current — 
of interstate or foreign commerce or which directly burdens , obstructs, 
or affects, interstate or foreign commerce in such commodity or — 
product thereof. The making of any such agreement shall not be held 
to be in violation of any of the antitrust laws of the United States, and 
any such agreement shall be deemed to be lawful: Provided, ‘That 
no. such agreement shall remain in force after the termination of said 
sections. (May 12, 1933, ch. 25, title I, sec. 8 (2), 48 Stat. 34; 
Apr. 7, 1934, ch. 103, sec. 7.48 Stat. 528; renumbered sec. 8b and 
amended Aug. 24, 1935, ch. 641, sec. 4, 49 Stat. 753; June 3, 1937, 
ch, 296, sec. 1, 50 Stat. 246; June 30, 1947, ch. 166, title I, 


sec. 206 (d), 61 Stat. 208.) : 
* * * * * | 


Sec. 608c. Orders regulating handling of commodity -- (1) 
Issuance by Secretary. ! 


The Secretary of Agriculture shall, subject to the provisions of 
this section, issue, and from time. to time amend, orders applicable 
to processors, associations of producers, and others engaged in the 
handling of any agricultural commodity or product thereof specified 
in subsection (2) of this section. Such persons are referred to in 
sections 601 -- 608, 608a, 608b, 608c, 608d -- 612, 618, 614 -- — 
619, 620, 623, and 624 of this title as "handlers." Such orders _ 
shall regulate, in the manner hereinafter in this section provided, 
only such handling of such agricultural commodity, or product thereof, 
as is in the current. of interstate or foreign commerce, or which 
directly burdens, obstructs, or affects, interstate or foreign com- 
amerce in such commodity or product thereof. 

(2) Commodities to which applicable. ! 

Orders {sued pursuant to this section shall be applicatie only. 
to the an agricultural commodities and the a ad thereof. 
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(except products of naval stores and the products of honeybees), or 
to any regional, or market classification of any such commodity or 
product; Milk, fruits (including filberts, almonds, pecans and walnuts 
but notincluding apples, other than apples produced in the States of 
Washington, Oregon, and Idaho, and not including fruits, other than 
olives, for canning or freezing), tobacco, vegetables (not including 
vegetables, other than asparagus, for canning or freezing), soy- 
beans, hops, honeybees and naval stores as included in the Naval 
Stores Act and standards established thereunder (including refined or 
partially refined Oleoresin). 

(8) Notice and hearing. | 

Whenever the Secretary of Agriculture has reason to believe that 
the issuance of an order will tend to effectuate the declared policy of 
sections 601 -- 608, 608a, 608b, 608c, 608d -- 612, 613, 614 -- 
619, 620, 623, and 624 of this title with respect to any commodity or 
product thereof specified in subsection (2) of this section, he shall 
give due notice of and an opportunity for a hearing upon a proposed order. 

(4) Finding and issuance of order. 

After such notice and opportunity for hearing, the Secretary 
of Agriculture shall issue an order if he finds, and sets forth in such 
order, upon the evidence introduced at such hearing (in addition to 
such other findings as may be specifically required by this section) 
that the issuance of such order and all of the terms and conditions 
thereof will tend to effectuate the declared policy of sections 601 -- 
608, 608a, 608b, 608c, 608d -- 612, 613 -~- 619, 620 623 and 624 of 
this title with respect to such commodity. 

(5) Milk and its products; terms and conditions of orders. 

In the case of milk and its products, orders issued pursuant 
to this section shall contain one or more of the following terms and 
conditions, and (except as provided in. subsection. (7). of. this alia 


a ee ae 


be wah (A) Tanai iti secgudioar’s with fin Sens sate, 
needa aip ef ae and fixing, or providing a method 
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for fixing, minimum prices for each such use classification which all 
handlers shall pay, and the time when payments shall be made, for milk 
purchased from producers or associations of producers. Such prices 
shall be uniform as to all handlers, subject only to adjustments for 
(1) volume, market, and production differentials customarily applied 
by the handlers subject to such order, (2) the grade or quality of the 
milk purchased, and (3) the locations at which delivery of such milk, or 
any use classification thereof, is made to such handlers. : 

(B) Providing: ! 

(i) for the payment to all producers and associations of pro- 
ducers delivering milk to the same handler of uniform prices for all 
milk delivered by them: Provided, That, except in the case of orders 
covering milk products only, such provision is approved or favored by 
at least three-fourths of the producers who, during a representative 
period determined by the Secretary of Agriculture, have been engaged 
in the production for market of milk covered in such order or by pro- 
ducers who, during such representative period, have produced at least 
three-fourths of the volume of such milk produced for market during 
such period; the approval required hereunder shall be separate 
and apart from any other aporat or disapproval provided for by this 
section; or | 

(ii) for the payment to all producers and associations of producers 
delivering milk to all handlers of uniform prices for all milk so 
delivered, irrespective of the uses made of such milk by the individual 
handler to whom it is delivered; 

subject, in either case, only to adjustments for (a) volume, market, 
and production differentials customarily applied by the handlers subject 
to such order, (b) the grade or quality of the milk delivered, (c) the 
locations at which delivery of such milk is made, and (d) a further 
adjustment, equitably to apportion the total value of the milk purchased 
by any handler, or by all handlers, among producers and associations: 
of producers, on the basis of their marketings of milk during a repre-- 
sentative period of time. 





' 
| 


| 
: 
! 
| 
| 
| 
: 
| 
| 
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(C) In order to accomplish the purposes set forth in paragraphs 
(A) and (B) of this subsection, providing a method for making adjust- 
ments in payments, as among handlers (including producers who are 
also handlers), to the end that the total sums paid by each handler 
shall equal the value of the milk purchased by him at the prices fixed 
in accordance with paragraph (A) of this subsection. 

(D) Providing that, in the case of all milk purchased by handlers 
from any producer who did not regularly sell milk during a period of 30 
days next preceding the effective date of such order for consumption 
in the area covered thereby, payments to such producer, for the 
period beginning with the first regular delivery by such producer and 
continuing until the end of two full calendar months following the first 
day of the next succeeding calendar month, shall be made at the price 
for the lowest use classification specified in such order, subject to the 
adjustments specified in paragraph (B) of this subsection. 

(E) Providing (i) except as to producers for whom such services 
are being rendered by a cooperative marketing association, qualified 
as provided in paragraph (F) of this subsection, for market information 
to producers and for the verification of weights, sampling, and testing 
of milk purchased from producers, and for making appropriate deduc- 
tions therefor from payments to producers, and (ii) for assurance of, 
and security for, the payment by handlers for milk purchased. 

(F) Nothing'contained in this subsection is intended or shall be 
construed to prevent a cooperative marketing association qualified . 
under the provisions of sections 291 and 292 of this title, engaged in 
making collective sales or marketing of milk or its products for the 
producers thereof, from blending the net proceeds of all of its sales 
in all markets in all use classifications, and making distribution thereof 
to its producers in accordance with the contract between the association 
and its producers: Provided, That it shall not sell milk or its products 
to any handler for use or consumption in any market at prices less. 
than the prices fixed pursuant to paragraph (A) of this subsection for 
such milk. | | 





| 
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(G) No marketing agreement or order. applicable to milk and 
its products in any marketing area shall prohibit or in any manner limit, 
in the case of the products of milk, the marketing in that area of any 
milk or product thereof produced in any production area in the United 
States. | 

(6) Other commodities; terms and conditions of orders. 

In the case of fruits (including filberts, almonds, pecans and 
walnuts but not including apples,. other than apples produced in the 
States of Washington, Oregon, and Idaho, and not including fruits, other 
than olives, for canning or freezing) and their products, tobacco and 
its products, vegetables (not including vegetables, other than asparagus, 
for canning or freezing) and their products, soybeans and their pro- 
ducts, hops and their products, honeybees, and naval stores as in- 
cluded in the Naval Stores Act and standards established thereunder 
(including refined or partially refined oleoresin), orders issued pur- 
suant to this section shall contain one or more of the following terms 
_ and conditions, and (except as provided in subsection (7) of this section) 
no others: 

(A) Limiting, or providing methods for the limitation of, the 
total quantity of any such commodity or product, or of any grade, size, 

_ or quality thereof, produced during any specified period or periods, 
which may be marketed in or transported to any or all markets in the 
current of interstate or foreign commerce or 80 a8 directly to burden, 
obstruct, or affect interstate or foreign commerce in such commodity 
or product thereof, during any specified period or periods by all 

_ handlers thereof. | 

(B) Allotting, or providing methods for allotting, the amount 
of such commodity or product, or any grade, size, or quality thereof, 
which each handler may purchase from or handle on behalf of any 
and all producers thereof, during any specified period or periods, under 
a uniform rule based upon the amounts sold by such producers in such 
prior period as the Secretary determines to be representative, or upon 
the current quantities available for sale by such producers, or both, to 
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the end that the total quantity thereof to be purchased, or handled during 
any specified period or periods shall be apportioned equitably among 
producers. 

(C) Allotting, or providing methods for allotting, the amount of 
any such.commodity or product, or any grade, size, or quality thereof, 
which each handler may market in or transport to any or all markets 
in the current of interstate or foreign commerce or so as directly to 
burden, obstruct, or affect interstate or foreign commerce in such 
commodity or product thereof, under a uniform rule based upon the 
amounts which each such handler has available for current shipment, 
or upon the amounts shipped by each such handler in such prior period 
as the Secretary determines to be representative, or both, to the end 
that the total quantity of such commodity or product, or any grade, size, 
or quality thereof, to be ma rketed in or transported to any or all 
markets in the current of interstate or foreign commerce or so as 
directly to burden, obstruct, or affect interstate or foreign commerce 
in such commodity or product thereof, during any specified period 
or periods shall be qquitably apportioned among all of the handlers 
thereof. 

(D) Determining, or providing methods for determining, the 
existence and extent of the surplus of any such commodity or product, 
or of any grade, size, or quality thereof, and providing for the control 
and disposition of such surplus, and for equalizing the burden of such 
surplus elimination or control among the producers and handlers thereof. 

(E) Establishing or providing for the establishment of reserve 
pools of any such commodity or product, or of any grade, size, or 
quality thereof, and providing for the equitable distribution of the net 
return derived from the sale thereof among the persons beneficially 
interested therein. 

(F) Requiring or providing for the requirement of inspection 
of any such commodity or product produced during specified periods 
and marketed by handlers. 

(G) In the case of hops and their products, in addition to, or in 





—oooC-~—s—‘<“=“‘=—‘aFYr. i - 
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lieu of, the foregoing terms and conditions, orders may contain one 
or more of the following: . 

(i) Limiting, or providing methods for the limitation ‘of, the 
total quantity thereof, or of any grade, type, or variety thereof, pro- 
duced during any specified period or periods, which all handlers may 
handle in the current of or so as directly to burden, obstruct, or 
affect interstate or foreign commerce in hops or any product thereof. 

(ii) Apportioning, or providing methods for apportioning, the 
total quantity of hops of the production of the then current calendar 
| year permitted to be handled equitably among all producers in the 
J production area to which the order applies upon the basis of one or more 
; or a combination of the following: The total quantity of hops available 
or estimated will become available for market by each producer from 
his production during such period; the normal production of the acreage 
of hops operated by each producer during such period upon the basis 
of the number of acres of hops in production, and the average yield of 
that acreage during such period as the Secretary determines to be 
representative, with adjustments determined by the Secretary to be 
proper for age of plantings or abnormal conditions affecting yield; such 
normal production or historical record of any acreage for which data 
as to yield of hops are not available or which had no yield dur ing such 
period shall be determined by the Secretary on the basis of the yields 
of other acreage of hops of similar characteristics as to productivity : 
subject to adjustment as just provided for. | 

(iii) Allotting, or providing methods for allotting, the quantity 
of hops whichanyhandler may handle so that the allotment fixed for that 
handler shall be limited to the quantity of hops apportioned under pre- 
ceding section (ii) to each respective producer of hops; such allot- 
ment shall constitute an allotment fixed for that handler within the 
meaning of subsection (5) of this section. 

(7) Terms common to all orders. 

In the case of the agricultural commodities and the products thereof 
specified in subsection (2) of this section orders shall contain one or 





———————— 
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more of the following terms and conditions: 

(A) Prohibiting unfair methods of competition and unfair trade prac- 
tices in the handling thereof. 

(B) Providing that (except. for milk and cream.to be sold for 
consumption in fluid form) such commodity or product thereof, or any 
grade, size, or quality thereof shall be sold by the handlers thereof 
only at prices filed by such handlers in the manner provided in such 
order. 

(C) Providing for the selection by the Secretary of Agriculture, 
or a method for the selection, of an agencyor agencies and defining their 
powers and duties, which shall include only the powers: 

(i) To administer such order in accordance with its terms and 
provisions; 

(ii) To make rules and regulations to effectuate the terms and 
provisions of such order; 

(iii) To receive, investigate, and report to the Secretary of 
Agriculture complaints of violations of such order; and 

(iv) To recommend to the Secretary of Agriculture amendments 
to such order. 

No person acting as a member of an agency established pursuant 
to this paragraph shall be deemed to be acting in an official capacity, 
within the meaning of section 610 (g) of this title, unless such person 
receives compensation for his personal services from funds of the 
United States. 

(D) Incidental to, and not inconsistent with, the terms and con- 
ditions specified in subsections (5) -- (7) of this section and necessary 
to effectuate the other provisions of such order. 

(8) Orders with marketing agreement. 

Except as provided in subsection (9) of this section, no order 
issued: pursuant to this section shall become effective until the handlers 
(excluding cooperative associations of producers who are not engaged 
in processing, distributing, or shipping the commodity or product thereof 
covered by such order) of not less than 50 per centum of the volume of 
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the seeioatts or product thereof covered by such order which is pro- 
duced or marketed within the production or marketing area defined in — 
such order have signed a marketing agreement, entered into pursuant 


'» $@ seetion 608b-of this title, which regulates the handling of such com- 


modity or product in the same manner as such order, except that as 
to citrus fruits produced in any area producing what is known as Cali- 
fornia citrus fruits no order issued pursuant to this subsection shall 
become effective until the handlers of not less than 80 per centum of the 
volume of such commodity or product thereof covered by such order have 
signed such a marketing agreement: Provided, That no order issued 
pursuant to this subsection shall be effective unless the Secretary of 
Agriculture determines that the issuance of such order is pened or 
favored: 

(A) By at least two-thirds of the producers who seiabes that as to 
citrus fruits produced in any area producing what is known as California 
citrus fruits said order must be approved or favored by three-fourths 
of the producers), during a representative period determined by the 
Secretary, have been engaged, within the production area specified 
in such marketing agreement or order, in the production for market 
of the commodity specified therein, or who, during such representative 
period, have been engaged in the production of such commodity for 
sale in the marketing area specified in such marketing agreement, 
or order, or 

(B) By producers who, during such representative period, have 
produced for market at least two-thirds of the volume of such com- 
modity produced for market within the production area specified in 
such marketing agreement or order, or who, during such representative 
period, have produced at least two-thirds of the volume of such com- 
modity sold within the marketing area specified in such marketing 
agreement or order. ! 

(9) Orders with or without marketing agreement. | 

Any order issued pursuant to this section shall become effective 
in the event that, notwithstanding the refusal or failure of handlers 


| 
| 
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(excluding cooperative associations of producers who are not engaged 
in processing, distributing, or shipping the commodity or product 
thereof covered by such order) of more than 50 per centum of the 
volume of the commodity or product thereof (except that as to citrus 
fruits produced in any area producing what is known as California citrus 
fruits said per centum shall be 80 per centum) covered by such order 
which is produced or marketed within the production or marketing area 
defined in such order to sign a marketing agreement relating to such 
commodity or product thereof, on which a hearing has been held, the 
Secretary of Agriculture determines; 

_ (A). That the refusal or failure to signa marketing agreement 
(upon which a hearing has been held) by the handlers (excluding co- 
operative associations of producers who are not engaged in processing, 
distributing, or shipping the commodity or product thereof covered 
by such order) of more than 50 per centum of the volume of the commo- 
dity or product thereof (except that as to citrus fruits produced in any 
area producing what is known as California citrus fruits said per centum 


shall be 80 per centum) specified therein which is produced or marketed within 


the production or marketing area specified therein tends to prevent 
the effectuation of the declared policy of sections 601 -- 608, 608a, 
608b, 608c, 608d -- 612, 613, 614 -- 619, 620, 623 and 624 of this 
title with respect to such commodity or product, and 

(B) That the issuance of such order is the only practical means 
of advancing the interests of the producers of such commodity pur- 
suant to the declared policy, and is approved or favored: 

(i) By at least two-thirds of the producers (except thatas to 
citrus fruits produced in any area producing what is known as California 
citrus fruits said order must be approved or favored by three-fourths 
of the producers) who, during a representative period determined by 
the Secretary, have been engaged, within the production area specified 
in such marketing agreement or order, in the production for market 
of the commodity specified therein, or who, during such representative 
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period, have been engaged in the production of such commodity for sale 
in the marketing area specified in such marketing agreement, or order, or 

(ii) By producers who, during such representative period, have 
produced for market at least two-thirds of the volume of such com- 
modity produced for market within the production area specified in such 
representative period, have produced at least two-thirds of the volume 
of such commodity sold within the marketing area specified in such 
marketing agreement or order. ! 

(10) Manner of regulation and applicability. : 

No order shall be issued under this section unless it regulates 
the handling of the commodity or product covered thereby in the same 
manner as, and is made applicable only to persons in the respective 
classes of industrial or commercial activity specified in, a marketing 
agreement upon which a hearing has been held. No order shall be issued 
under sections 601 -- 608, 608a, 608b, 608c, 608d -- 612,' 613, 

614 -- 619, 620 623, and 624 of this title prohibiting regulating, 

or restricting the advertising of any commodity or product covered 
thereby, nor shall any marketing agreement contain any provisions 
prohibiting, regulating, or restricting the advertising of any com- 
modity or product covered by such marketing agreement. | 

(11) Regional application. : 

(A) No order shall be issued under this section which is ap- 
plicable to all production areas or marketing areas, or both, of 
any commodity or product thereof unless the Secretary finds that the 
issuance of several orders applicable to the respective regional produc- 
tion areas or regional marketing areas, or both, as the case may be, 
of the commodity or product would not effectively carry out the declared 
policy of sections 601 --608, 60842, 608b, 608c, 608d -- 612, 613, 

614 -- 619,620, 623, and 624 of this title. 

(B) Except in the case of milk and its products, orders issued 
under this section shall be limited in their application to the smallest 
regional production areas or regional marketing areas, or both, as the 
case may be, which the Secretary finds practicable, consistently with 
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carrying out such declared policy. 

(C) All orders issued under this section which are applicable 
to the same commodity or product thereof shall, so far as practicable, 
prescribe such different terms, applicable to different production areas 
and marketing areas, as the Secretary finds necessary to give due 
recognition to the differences in production and marketing of such com- 
modity or product in such areas. 

(12) Approval of cooperative association as approval of producers. 

Whenever, pursuant to the provisions of this section, the Secretary 
is required to determine the approval or disapproval of producers with 
respect to the issuance of any order, or any term or condition thereof, 
or the termination thereof, the Secretary shall consider the approval 
or disapproval by any cooperative association of producers, bona fide 
engaged in marketing the commodity or product thereof covered by 
such order, or in rendering services for or advancing the interests 
of the producers of such commodity, as the approval or disapproval 
of the producers who are members of, stockholders in, or under con- 
tract with, such cooperative association of producers. 

(13) Retailer and producer exemption. 

(A) No order issued under subsection (9) of this section shall 
be applicable to any person who sells agricultural commodities or 
products thereof at retail in his capacity as such retailer, except to 
a retailer in his capacity as a retailer of milk and its products. 

(B) No order issued under sections 601 -- 608, 608a, 608b, 
608c, 608d -- 612, 613, 614 -- 619, 620, 623, and 624 of this title 
shall be applicable to any producer in his capacity as a producer. 

(14) Violation of order; penalty. 

Any handler subject to an order issued under this section, 


or any officer, director, agent, or employee of such handler, who 
violates any provision of such order (other than a provision calling 
for payment of a pro rata share of expenses) shall, on conviction, 

be fined not less than $50 or more than $500 for each such violation, 
and each day during which such violation continues shall be deemed a 
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separate violation; Provided, That if the court finds that a ‘petition pur- 
suant to subsection (15) of this section was filed and prosecuted by 
the defendant in good faith and not for delay, no penalty shall be imposed 
under this subsection for such violations as occurred between the date 
upon which the defendant's petition was filed with the Secretary, and 
the date upon which notice of the Secretary's ruling thereon was given 
to the defendant in accordance with regulations prescribed pursuant to 
subsection (15) of this section. 


(15) Petition by handler for modification of order or exemption: 
court review of ruling of Secretary. 


(A) Any handler subject to an order may file a written b petition 
with the Secretary of Agriculture, stating that any such order or any 
provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with regu- 
lations made by the Secretary of Agriculture, with the approval of the 


President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance 


with law. : 
(B) The District Courts of the United States in any district in 
which such handler is an inhabitant, or has his principal place of 
business, are vested with jurisdiction in equity to review such ruling, 
provided a bill in equity for that purpose is filed within twenty days 
from the date of the entry of such ruling. Service of process in such 
proceedings may be had upon the Secretary by delivering to him a 

copy of the bill of complaint. If the court determines that such ruling 
is not in accordance with law, it shall remand such proceedings to 

the Secretary with directions either (1) to make such ruling as the 
court shall determine to be in accordance with law, or (2) to take such 
further proceedings as, in its opinion, the law requires. The 

_ pendency of proceedings instituted pursuant to this subsection shall not 
impede, hinder, or delay the United States or the Secretary of Agri- 
culture from obtaining relief pursuant to section 608a (6) of this title. 


| 
1 
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Any proceedings brought pursuant to section 608a (6) of this title 
(except where brought byway of counterclaim in proceedings instituted 
pursuant to this subsection) shall abate whenever a final decree has 
been rendered in proceedings between the same parties, and covering 
the same subject matter, instituted pursuant to this subsection. 

(16) Termination of orders and marketing agreements. 

(A) The Secretary of Agriculture shall, whenever he finds 
that any order issued under this section, or any provision thereof, ob- 
structs or does not tend to effectuate the declared policy of sections 
601 -- 608, 608a, 608b, 608c, 608d -- 612, 613, 614 -- 619, 620, 
623, and 624 of this title, terminate or suspend the operation of such 
order or such provision thereof. 

(B) The Secretary shall terminate any marketing agreement 
entered into under section 608b of this title, or order issued under 
this section, at the end of the then current marketing period for such 
commodity, specified in such marketing agreement or order, * 
whenever he finds that such termination is favored by a majority of the 
producers who, during a representative period determined by the Secre- 
tary, have been engaged in the production for market of the com- 
modity specified in such marketing agreement or order, within the 
production area specified in such marketing agreement or order, or 
who, during such representative period, have been engaged in the 
production of such commodity for sale within the marketing area 
specified in such marketing agreement or order: Provided, That ' ” 
such majority have during such representative period produced #: 
for market more than 50 per centum of the volume of such commodity 
produced for market within the production area specified in such 
marketing agreement or order, or have, during such representative period, 
produced more than 50 per centum of the volume of such commodity sold 
in the marketing area specified in such marketing agreement or order, 
but such termination shall be effective only if announced on or before 
such date (prior to the end of the then current marketing period) as may 
be specified in such marketing agreement or order. 
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(C). The termination or suspension of any order or amendment 
thereto or provision thereof, shall not be considered an order within 
the meaning of this section.. | 

(17) Provisions applicable to amendments. 

The provisions of this section and section 608d of this title ap- 
plicable to orders shall be applicable to amendments to orders: Pro- 
vided, That notice of a hearing upon a proposed amendment to any 





order issued pursuant to this section, given not less than three days 
prior to the date fixed for such hearing, shall be deemed due notice 
thereof. | 

(18) Milk prices. i 

The Secretary of Agriculture, prior to prescribing any term in 
any marketing agreement or order, or amendment thereto, ' | relating 
to milk or its products, if such term is to fix minimum prices to be 
paid to producers or associations of producers, or prior to modifying 
the price fixed in any such term, shall ascertain the parity : prices of 
such commodities. The prices which it is declared to be the policy of 
Congress to establish in section 602 of this title shall, for the purposes 
of such agreement, order, or amendment, be adjusted to reflect the 
price of feeds, the available supplies of feeds, and other economic 
conditions which affect market supply and demand for milk or its 
products in the marketing area to which the contemplated marketing 
agreement, order, or amendment relates. Whenever the Secretary 
finds, upon the basis of the evidence adduced at the hearing required 
by section 608b of this title or this section, as the case may be, that 
the parity prices of such commodities are not reasonable in view of the 
price of feeds, the available supplies of feeds, and other economic 
conditions which affect market supply and demand for milk and its 
products in the marketing area to which the contemplated agreement, 
order, or amendment relates, he shall fix such prices as he finds 
will reflect such factors, insure a sufficient quantity of pure and 
wholesome milk, and be in the public interest. Thereafter ’ as the 
Secretary finds necessary on account of changed circumstances, he 
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shall, after due notice and opportunity for hearing, make adjustments 
in such prices. 

(19) Producer referendum for approving order. 

For the purpose of ascertd ning whether the issuance of an order 
is approved or favored by producers, as required under the applicable 
provisions of sections 601 -- 608, 608a, 608b, 608c, 608d -- 612, 613, 
614 -- 619, 620, 623, and 624 of this title, the Secretary may conduct 
a referendum among producers. The requirements of approval or favor 
under any such provision shall be held to be complied with if, of the 
total number of producers, or the total volume of production, as the 
case may be, represented in such referendum, the percentage approving 
or favoring is equal to or in excess of the percentage required under 
such provision. Nothing in this subsection shall be construed as limiting 
representation by cooperative associations as provided in subsection 
(12) of this section. (May 12, 1933, ch. 25, title I, sec. 8c, as added 
Aug. 24, 1935, ch. 641, sec. 5, 49 Stat. 753, and amended June 25, 
1936, ch. 804, 49 Stat. 1921; June 3, 1937, ch. 296, secs. 1, 2 (d), 
(e), (£f), (k), @), (m), 50 Stat. 246, 247; Aug. 6, 1937, ch. 567, 

50 Stat. 563; Apr. 13, 1938, ch. 143, secs. 1, 3, 52 Stat. 215; 

May 31, 1939, ch. 157, 53 Stat. 793; Feb. 10, 1942, ch. 52, secs. 2, 
3, 56 Stat. 85; Aug. 1, 1947, ch. 425, secs. 2, 5, 61 stat. 707, 

710; 1947 Reorg. Plan No. 1, Sec. 103, eff. July 1, 1947, 12 F. R. 
4534, 61 Stat. 951; July 3, 1948, ch. 827, title I, Sec. 302 (b, c), 
62 Stat. 1258; June 29, 1949, ch. 273, 63 Stat. 282.) 

cs a * * * 

Sec. 608d. Books and records; disclosure of information. 

(1) All parties to any marketing agreement, and all handlers 
subject to an order, shall severally, from time to time, upon the 
request of the Secretary, furnish him with such information as he finds 
to be necessary to enable him to ascertain and determine the extent to 
which such agreement or order has been carried out or has effectuated 
the declared policy of sections 601 -- 608, 608a, 608b, 608c, 608d -- 
612, 613, 614 -- 619, 620, 623, and 624 of this title, and with such > 
information as he finds to be necessary to determine whether or not there 
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has been any abuse of the privilege of exemptions from the antitrust 
laws. Such information shall be furnished in accordance with forms of 
reports to be prescribed by the Secretary. For the purpose of as- 
certaining the correctness of any report made to the Secretary pur- 
suant to this subsection, or for the purpose of obtaining the information 
r required in any such report, where it has been requested and has not 
- been furnished, the Secretary is authorized to examine such books, 
papers, records, copies of income-tax reports, accounts, correspondence, 
contracts, documents, or memoranda, as he deemd relevant and which 
are within the control (1) of any such party to such marketing agreement, 
or any such handler, from whom such report was requested or (2) of 
any person having, either directly or indirectly, actual or legal control 
is of or over such party or such handler or (3) of any eubelaiary of any 
such party, handler, or person. 
(2) Notwithstanding the provisions of section 607 of this title, 
all information furnished to or acquired by the Secretary of Agriculture 
pursuant to this section shall be kept confidential by all officers and 
employees of the Department of Agriculture and only such information 
so furnished or acquired as the Secretary deems relevant shall be 
disclosed by them, and then only in a suit or administrative hearing 
brought at the direction, or upon the request, of the Secretary of Agri- 
culture, or to which he or any officer of the United States is a party, and 
involving the marketing agreement or order with reference to which the 
‘ information so to be disclosed was furnished or acquired. | Nothing in 
ods this section shall be deemed to prohibit (A) the issuance of general 
statements based upon the reports of a number of parties to a marketing 
agreement or of handlers subject to an order, which statements do not 
~ identify the information furnished by any person, or (B) the publication 
by direction of the Secretary of the name of any person violating any 
marketing agreement or any order, together with a statement of the 
, particular provisions of the marketing agreement or order violated by 
such person. Any such officer or employee violating the provisions of 
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this section shall upon conviction be subject to a fine of not more than 
$1,000 or to imprisonment for not more than one year, or to both, 
and shall be removed from office. (May 12, 1933, ch. 25, title I, 
Sec. 8d, as added Aug. 24, 1935, ch. 641, Sec. 6, 49 Stat. 761, and 
amended June 3, 1987, ch. 296, Sec. 1, 50 Stat. 246.) 

* * * * * 
Sec. 624. Limitation on imports; authority of President. 

(a) Whenever the Secretary of Agriculture has reason to believe 
that any article or articles are being or are practically certain to be 
imported into the United States under such conditions and in such 
quantities as to render or tend to render ineffective, or materially 
interfere with, any program or operation undertaken under sections 
601 -- 608, 608a -- 608c, 608d -- 612, 618, 614 -- 619, 620, 623, and 
624 of this title or the Soil Conservation and Domestic Allotment Act, as 
amended, or section 612c of this title, or any loan, purchase, or other 
program or operation undertaken by the Department of Agriculture, or 
any agency operating under its direction, with respect to any agricultural 
commodity or product thereof, or to reduce substantially the amount of 
any product processed in the United States from any agricultural com- 
modity.or product thereof with respect to which any such program or operation 
is being undertaken, he shall so advise the President, and, if the Presi- 
dent agrees that there is reason for such belief, the President shall 
cause an immediate investigation to be made by the United States 
Tariff Commission, which shall give precedence to investigations 
under this section to determine such facts. Such investigation shall 
be made after due notice and opportunity for hearing to interested 
parties, and shall be conducted subject to such regulations as the 
President shall specify. 

(b) If, on the basis of such investigation and report to him of 
findings and recommendations made in connection therewith, the Presi- 
dent finds the existence of such facts, he shall by proclamation impose 


such fees not in excess of 50 per centum ad valorem or such quantitative 
limitations on any article or articles which may be entered, or withdrawn 
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from warehouse, for consumption as he finds and declares shown by 
such investigation to be necessary in order that the entry of such article 
or articles will not render or tend to render ineffective, or ma- 
terially interfere with, any program or operation referred to in subsection 
(a) of this section, or reduce substantially the amount of any product 
processed in the United States from any such agricultural commodity 
or product thereof with respect to which any such program or operation 
is being undertaken: Provided, That no proclamation under this section 
shall impose any limitation on the total quantity of any article or articles 


which may be entered, or withdrawn from warehouse, for consumption 


which reduces such permissible total quantity to proportionately less 
than 50 per centum of the total quantity of such article or articles 
which was entered, or withdrawn from warehouse, for consumption 
during a representative period as determined by the President: And 
provided further, That in designating any article or articles, the 
President may describe them by physical qualities, vale, use, or 


upon such other bases as he shall determine. 

(c) The fees and limitations imposed by the President by proclama- 
tion under this section and any revocation, suspension, or modification 
thereof, shall become effective on such date as shall be therein specified, 
and such fees shall be treated for administrative purposes and for the 
purposes of section 612c of this title, as duties imposed by the Tariff 
Act of 1930, but such fees shall not be considered as duties for the 
purpose of granting any preferential concession under any international 
obligation of the United States. 

(d) After investigation, report, finding, and declaration in the 
manner provided in the case of a proclamation issued pursuant to 
subsection (b) of this section, any proclamation or provision of such 
proclamation may be suspended or terminated by the President 
whenever he finds and proclaims that the circumstances requiring 
the proclamation or provision thereof no longer exist or may be modified 
by the President whenever he finds and proclaims that changed 
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circumstances require such modification to carry out the purposes of 
this section. 

(e) Any decision of the President as to facts under this section 
shall be final. 

(f) No trade agreement or other international agreement heretofore 
or hereafter entered into by the United States shall be applied in a manner 
inconsistent with the requirements of this section. (May 12, 1933, 
ch. 25, title I, sec: 22, as added Aug. 24, 1935, ch. 641, sec. 31, 

49 Stat. 773, and amended Feb. 29, 1936, ch. 104, sec. 5, 49 Stat. 
1152; June 3, 1937, cha. 296, sec. 1, 50 Stat. 246; Jan. 26, 1940, 
ch. 13, 54 Stat. 17; July 3, 1948, ch. 827, title I, sec. 3, 62 Stat. 
1248; June 28, 1950, ch. 381, sec. 3, 64 Stat. 261; June 16, 1951, 
ch. 141, Sec. 8 (b), 65 Stat. 75.) 

td * x * * * 

United States Code, 1952 Edition, Supplement IV 

Sec. 624. Limitation on imports; authority of President. 

* * . * * * 

-(b) If, on the basis of such investigation and report to him of. 
findings and recommendations made in connection therewith, the Presi- 
dent finds the existence of such facts, he shall by proclamation impose 
such fees not in excess of 50 per centum ad valorem or such quantitative 
limitations on any article or articles which may be entered, or withdrawn 
from warehouse, for consumption as he finds and declares shown by 
such investigation to be necessary in order that the entry of such 
article or articles will not render or tend to render ineffective, or 
materially interfere with, any program or operation referred to in 
subsection (a) of this section, or reduce substantially the amount of 
any product processed in the United States from any such agricultural 
commodity or product thereof with respect to which any such program 
or operation is being undertaken: Provided, That no proclamation under 
this section shall impose any limitation on the total quantity of any 
article or articles which was entered, or withdrawn from warehouse, 
for consumption during a representative period as determined by the 
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President: And provided further, That in designating any article or 
articles, the President may describe them by physical qualities, value, 
use, or upon such other bases as he shall determine. 

In any case where the Secretary of Agriculture determines and 
reports to the President with regard to any article or articles that a 
condition exists requiring emergency treatment, the President may 
take immediate action under this section without awaiting the recom- 
mendations of the Tariff Commission, such action to continue in effect 
pending the report and recommendations of the Tariff Commission and 


action thereon by the President. ! 
x x * * x * 


| 
TITLE 1 - GENERAL PROVISIONS - UNITED STATES CODE 


* * x * ms | * 


Sec. 112. Statutes at large; contents; admissibility in evidence. 
The Administrator of General Services shall cause to be com- 

piled, edited, indexed, and published, the United States Statutes at 

Large, which shall contain all the laws and concurrent resolutions 





enacted during each regular session of Congress; all proclamations 

by the President in the numbered series issued since the date of the 
adjournment of the regular session of Congress next preceding; and 
also any amendments to the Constitution of the United States proposed 
or ratified pursuant to article V thereof since that date, together with 
the certificate of the Administrator of General Services issued in 
compliance with the provision contained in section 106b of this title. 

In the event of an extra session of Congress, the Administrator of 
General Services shall cause all the laws and concurrent resolutions 
enacted during said extra session to be consolidated with, and published 
as part of, the contents of the volume for the next regular session. The 
United States Statutes at Large shall be legal evidence of laws, concurrent 
resolutions, treaties, international agreements other than treaties, 


proclamations by the President, and proposed or ratified amendments 
| | | 
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to the Constitution of the United States therein contained, in all the 
courts of the United States, the several States, and the Territories 
and insular possessions of the United States. (July 30, 1947, 
ch. 388, Sec. 1, 61 Stat. 633; Sept. 23, 1950, ch. 1001, Sec. 1, 
64 Stat. 979; Oct. 31, 1951, ch. 655, Sec. 3, 65 Stat. 710.) 


* Sg * * * 

Sec. 204. Codes and supplements as evidence of the laws of the 
United States and District of Columbia; citation of codes and supplements. 

In all courts, tribunals, and public offices of the United States, at 
home or abroad, of the District of Columbia, and of each State, Terri- 
tory or insular possession of the United States --- 

(a) United States Code. The matter set forth in the edition of the 
Code of Laws of the United States current at any time shall, together 
with the then current supplement, if any, establish prima facie the laws 
of the United States, general and permanent in their nature, in force 
on the day preceding the commencement of the session following the last 
session the legislation of which is included: Provided, however, That 
whenever titles of such Code shall have been enacted into positive law 
the text thereof shall be legal evidence of the laws therein contained, in 
all the courts of the United States, the several States, and the Territories 
and insular possessions of the United States. 


<4) 
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United States Statutes at Large, Vol. 49, Chapter 641: 


AN ACT 
To amend the Agricultural Adjustment Act, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That (a) the first sen- 
tence of subsection (1) of section 2 of the Agricultural Adjustment Act, as 
amended, is amended by striking out the first word and inserting in lieu 
thereof the following: "Through the exercise of the powers conferred 
upon the Secretary of Agriculture under this title, to", and by inserting . 
before the period at the end thereof a semicolon and the following: “and, 
in the case of all commodities for which the base period is the pre-war 
period, August 1909 to July 1914, will also reflect current interest pay- 
ments per acre on farm indebtedness secured by real estate and tax 
payments per acre on farm real estate, as contrasted with such interest 
payments and tax payments during the base period". | 

(b) Section 2 of the Agricultural Adjustment Act, as amended, is 
amended by striking out subsections (2) and (3) and inserting in lieu there- 
of the following: | 

"(2) To protect the interest of the consumer by (a) approaching the 
level of prices which it is declared to be the policy of Congress to estab- 
lish in subsection (1) of this section by gradual correction of the current 
level at as rapid a rate as the Secretary of Agriculture deems to be in the 
public interest and feasible in view of the current consumptive demand 
in domestic and foreign markets, and (b) authorizing no action under this 
title which has for its purpose the maintenance of prices to farmers 
above the level which it is declared to be the policy of Congress to estab- 
lish in subsection (1) of this section. " 

* * * * oe | 

Sec. 4. Subsection (2) of section 8 of the Agricultural Adjustment 
Act, as amended, is amended by designating said subsection as section 
8b, by inserting said section at the end of section 8a, and by amending 
the first sentence thereof to read as follows: "In order to effectuate the 
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declared policy of this title, the Secretary of Agriculture shall have the 
power, after due notice and opportunity for hearing, to enter into market- 
ing agreements with processors, producers, associations of producers, 
and others engaged in the handling of any agricultural commodity or product 
thereof, only with respect to such handling as is in the current of inter- 
state or foreign commerce or which directly burdens, obstructs, or 
affects, interstate or foreign commerce in such commodity or product 
thereof." ; 


United States Statutes at Large, Vol. 64, Chapter 381: 


Sec. 3. Section 22 of the Agricultural Adjustment Act, as amended 
(U..S.C., title 7, sec. 624), is hereby amended to read as follows: 

"Sec. 22. (a) Whenever the Secretary of Agriculture has reason to 
believe that any article or articles are being or are practically certain to 
be imported into the United States under such conditions and in such quan- 
tities as to render or tend to render ineffective, or materially interfere 
with, any program or operation undertaken under this title or the Soil 
Conservation and Domestic Allotment Act, as amended, or section 32, 
Public Law Numbered 320, Seventy-fourth Congress, approved August 


24, 1935, as amended, or any loan, purchase, or other program or operation 


undertaken by the Department of Agriculture, or any agency operating 
under its direction, with respect to any agricultural commodity or product 
thereof, or to reduce subStantially the amount of any product processed 
in the United States from any agricultural commodity or product thereof 
with respect to which any such program or operation is being undertaken, 
he shall so advise the President, and, if the President agrees that there 
is reason for such belief, the President shall cause an immediate investi- 
gation to be made by the United States Tariff Commission, which shall 
give precedence to investigations under this section to determine such 
facts. Such investigation shall be made after due notice and opportunity 
for hearing to interested parties, and shall be conducted subject to such 
regulations as the President shall specify. 


ano 
ri 
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"(b) If, on the basis of such investigation and report td him of find- 
ings and recommendations made in connection therewith, the President 
finds the existence of such facts, he shall by proclamation impose such 
fees not in excess of 50 per centum ad valorem or such quantitative limi- 
tations on any article or articles which may be entered, or withdrawn 





from warehouse, for consumption as he finds and declares shown by such 
investigation to be necessary in order that the entry of such article or art- 
icles will not render or tend to render ineffective, or materially interfere 
with, any program or operation referred to in subsection (a) of this sec- 
tion, or reduce substantially the amount of any product processed in the 
United States from any such agricultural commodity or product thereof 
with respect to which any such program or operation is being undertaken: 
Provided, That no proclamation under this section shall impose any 
limitation on the total quantity of any article or articles which may be 
entered, or withdrawn from warehouse, for consumption which reduces 
such permissible total quantity to proportionately less than 50 per centum 
of the total quantity of such article or articles which was entered, or with- 
drawn from warehouse, for consumption ( iring a representative period 

as determined by the President: And provided further, That in designat- 
ing any article or articles, the President may describe them by physical 
qualities, value, use, or upon such other bases as he shall determine. 

"(c) The fees and limitations imposed by the President by proclama- 
tion under this section and any revocation, suspension, or modification 
thereof, shall become effective on such date as shall be therein specified, 
and such fees shall be treated for administrative purposes and for the 
purposes of section 32 of Public Law Numbered 320, Seventy-fourth 
Congress, approved August 24, 1935, as amended, as duties imposed by 
the Tariff Act of 1930, but such fees shall not be considered as duties for 
the purpose of granting any preferential concession aa “7 international 
obligation of the United States. | 

"(d) After investigation, report, finding, and declaration in the 





manner provided in the case of a proclamation issued pursuant to subsection 
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(b) of this section , any proclamation or provision of such proclamation may 
be suspended or terminated by the President whenever he finds and pro- 
claims that the circumstances requiring the proclamation or provision there- 
of no longer exist or may be modified by the President whenever he finds 
and proclaims that changed circumstances require such modification to 
carry out the purposes of this section. 

"(e) Any decision of the President as to facts under this section 
shall be final. 

"(f) No proclamation under this section shall be enforced in contra- 
vention of any treaty or other international agreement to which the United 
States is or hereafter becomes a party; but no international agreement or 
amendment to an existing international agreement shall hereafter be 
entered into which does not permit the enforcement of this section with 
respect to the articles and countries to which such agreement or amend- 
ment is applicable to the full extent that the general agreement on tariffs 
and trade, as heretofore entered into by the United States, permits such 


enforcement with respect to the articles and countries to which such 
general agreement is applicable. Prescription of a lower rate of duty for 
any article than that prescribed by the general agreement on tariffs, and 
trade shall not, if subject to the escape provisions of such general agree- 
ment, be deemed a violation of this subsection." 

Approved June 28, 1950. 


61 Stat., Chapter 425 
AN ACT 

To amend the provisions of the Agricultural Adjustment Act relat- 
ing to marketing agreements and orders. 

Be it enacted by the Senate and House of Representatives of the 
United States of America, in Congress assembled, That the Agricultural 
Adjustment Act, as amended, and as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937, as amended, is further 
amended as follows: 

By adding at the end of section 2 (U.S.C., 1940 edition, title 7, 
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sec. 602) the following: ! 

"(3) Through the exercise of the powers conferred upon the Sec- 
retary of Agriculture under this title, to establish and maintain such 
minimum standards of quality and maturity and such grading and inspec- 
tion requirements for agricultural commodities enumerated in section 
8c (2), other than milk and its products, in interstate commerce as will 
effectuate such orderly marketing of such agricultural commodities as 
will be in the public interest. " ! 
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Federal Rules of Civil Procedure 
* 5 x * * * 
Rule 55. Default. 
(a) Entry. When a party against whom a judgment for 
affirmative relief is sought has failed to plead or otherwise defend 
as provided by these rules and that fact is made to appear by affidavit 
or otherwise, the clerk shall enter his default. 
(b) Judgment. Judgment by default may be entered as 
follows: 7 
* * * * * * 
(2) By the Court. In all other cases the party entitled 
to a judgment by default shall apply to the court therefor; * * * 
* * * 5 * * 
(e) Judgment Against the United States. No judgment by 
default shall be entered against the United States or an officer or agency 
thereof unless the claimant establishes his claim or right to relief by 
evidence satisfactory to the court. 
* * * * * * 
UNITED STATES DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


ORDER NO. 64, REGULATING HANDLING OF DRIED FIGS 
PRODUCED IN CA LIFORNIA 


* * * * a oe 
Section 964.52 Above parity situations. The provisions hereof relating 
to minimum standards of quality and inspection requirements, within 
the meaning of section 2 (3) of the act, and any other provisions per- 
taining to the administration and enforcement thereof, shall continue 
in effect irrespective of whether the season average average price 
to producers for dried figs is in excess of the parity level specified 
in section 2 (1) of the act. 

VOLUME REGULATION 
Sec. 964.55 Recommendations for designation of percentages -- (a) 
Committee determinations. If the committee concludes that the supply 
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of anddemand for any variety or varieties of dried figs make it ad- 
visable to designate the percentages of such dried figs acquired by 
handlers in any crop year which shall be salable and which shall be 
surplus, it shall recommend such percentages to the Secretary. With 
any recommendation respecting percentages, the committee, shall 
also submit the information on the basis of which such recommendation 
was made. In the event the committee subsequently deems it desirable 
to modify, suspend, or terminate any such percentages, it shall submit 
to the Secretary its recommendation in that regard together with the 
information on the basis of which such modification, suspension, or 
termination is recommended. 

(b) Pertinent considerations. In determining any recpmmonda- 
tion referred to in paragraph (a) of this section, the committee shall 
consider and analyze the following pertinent estimated factors: 

(1) The supply of dried figs, comprising any carryovers of dried 
figs from preceding crop years held by producers and handlers and the 
tonnage of dried figs to be produced in the crop year under considera- 
tion; | 
(2) The trade demand during the crop year for dried figs in 
normal market channels, both domestic and foreign; : 

(3) The current prices being received for dried figs by producers 
and handlers; ! 
(4) The trend and level of consumer income; | 

(5) Present and prospective price trends for dried figs; 

(6) Other pertinent economic and marketing factors relative to 
dried figs; and 

(7) If the committee recommends volume regulation by variety, 
the information insofar as possible shall be furnished by variety. 

(c) Notice. The committee shall give reasonable advance 
notice to producers and handlers of each meeting to consider the recom- 
mendation of the percentages to be fixed pursuant to paragraph (a) of 
this section, or any recommendation to modify, suspend, or terminate 
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such percentages, and each such meeting shall be opentothem. Such 
notice shall be given through publicity in newspapers having general 
circulation in the area, and may be given through other channels, if 
the committee deems it desirable. The committee also shall give 
Similar notice to producers and handlers of all such recommendations 
submitted to the Secretary. | , 

(d) Filing of recommendation with the Secretary. The original 
recommendation by the committee as to percentages with respect to 
any crop year shall be filed with the Secretary at the same time it 
submits its marketing policy report. 

* * | + * * * 

Sec. 964.58 Disposition of surplus tonnage -- (a) Handler's pro 
rata shares. In the event the committee offers surplus tonnage dried 
figs to handlers for purchase, or for contract processing or packing, 
each handler shall, ‘insofar as practicable, be given the first opportunity 
to purchase or process or pack his share of the offer, which share shall 
be determined as the same proportion that the respective surplus tonnage 
received by him isof the surplus tonnage received by all handlers: 
Provided, That any surplus tonnage for which a deferment has been 
granted to a handler pursuant to the provisions of and as authorized 
in Sec. 964.57 (c) shall be included in his receipts of surplus tonnage 
in determining his share: And provided further, That any inequities 
resulting from this method may be corrected by the committee. In 
the event that any handler declines or fails to purchase or contract for pro- 





cessing or packing any or all of his share of any such offer, the re- - 
maining portion thereof shall be reoffered by the committee to all 
handlers who purchased or contracted for processing or packing all of on 


their respective shares of such offer, in proportion to their respective 
shares. Any quantity of surplus tonnage remaining unsold or not con- 
tracted for processing or packing after a reoffer shall be withdrawn 
from the particular offer, but may be sold or contracted to any handler rs 
or handlers notifying the committee of his or their desire to purchase 

) or contract same. 


| 
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(b) Sales to the United States Government and foreign govern- 


| 
ments. The committee is authorized to sell direct, or to sell to 


handlers for resale, surplus tonnage to the United States Government 


or to any agency thereof (including, but not limited to, sales for domestic 


or foreign relief purposes, school lunch and institutional feeding, or 
for foreign economic assistance), or to any foreign government. 

(c) Sales for animal feed, certain manufacturing uses and 
export. The committee may sell direct, or sell to handlers for resale, 
any surplus dried figs for animal feed, botanicals, distillation, or for 
any manufacturing uses or for export which were not provided for in 
estimating the salable quantity of dried figs for the then current crop 
year. The committee is hereby authorized to exercise such supervision 
as may be reasonably necessary to insure that such figs are disposed 
of for the respective uses for which they are sold. | 

(d) Sales to handlers under specified supply conditions -- (1) 
Authorization. If the committee finds that total contracted sales by 
all handlers during the crop year exceeds 80 percent of the total salable 
tonnage received by all handlers plus 80 percent of the estimated tonnage 
held unsold by producers which would become salable tonnage; or, if 
the committee finds that more than 20 percent of the uncontracted 
salable tonnage is being held so tightly by relatively few handlers or 
producers, as seriously to restrict commerce in dried figs, and if 
75 percent of all handlers have made a written request therefor and 
such requesting handlers have purchased over 65 percent of the salable 
tonnage purchased from producers, the committee shall, in either 


event, offer to sell to handlers surplus dried figs from the surplus tonnage for 


use as salable tonnage. 

(2) Commencement date. No such offer shall be made prior to 
December 15 of the crop year. 

(3) Quantity limitations. No sing}e sales offer of surplus tonnage 
to handlers shall be so excessive as to quantity that it obviously would 
disrupt orderly marketing conditions for the salable tonnage. 

(4) Handlers' pro rata shares. In any offer by the committee 

| 


I 
| 
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to. sell surplus tonnage to handlers pursuant to this paragraph the method 
for such sales shall be the same as that prescribed in paragraph (a) of 
this section. 

(5) Withdrawal of offer. Any offer to sell surplus tonnage to 
handlers outstanding as of July 5 of any crop year shall be withdrawn 
and the committee shall not make any further offer to sell surplus tonnage 
to handlers after that date except that if the committee determines, with 
the approval of the Secretary, that a major change in conditions has oc- 
curred, such as the involvement of the United States in war or a serious 
crop shortage or a crop failure in the following year, or any other 
significant development which indicates a shortage of supply, the said 
July 5 limitation shall no longer apply. 

(e) Notice to Secretary of proposed sales of surplus. The com- 
mittee shall file with the Secretary, by telegram or air mail letter, 
prior tomaking any offer to sell surplus dried figs pursuant to this 
section, complete information with respect thereto, including the bases 
therefor. The Secretary shall have the right to disapprove, within seven 
days after he receives such information, the making of such an offer or 
any term or condition thereof. 

(f) Prices. No sale of surplus dried figs shall be made by the 
committee ata price below that which reflects the weighted average 
price received by producers for salable tonnage of the particular variety 
during the then current crop year to a date as near as practicable to the 
date of the offer, as shown by the reports to be filed under the provisions 
of Sec. 964.62 plus accrued charges for receiving, handling and storing 
surplus tonnage: Provided, That the committee may sell surplus dried 
figs at negotiated prices for the purposes and under the conditions 
specified in paragraphs (b), (c) and (h) of Sec. 964.58 of this subpart. 

(g) Donations of surplus dried figs. The committee may donate 
quantities of surplus dried figs for use in research or promotional 
activities. 

- (h) Unsold surplus tonnage. The committee shall endeavor to 
sell all dried figs in the surplus tonnage at a rate so as to achieve as 


x 
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nearly as may be practicable, the complete disposition of the surplus 
tonnage not later than July 31 of the crop year. Any surplus tonnage 
unsold as of July 31 shall be disposed of as soon as practicable for 
animal feed, distillation, or in any other outlets which are not competitive 
with the sale of dried figs in normal marketing channels, unless deter- 
mination with respect to a shortage of supply has been made as provided 
for in paragraph (d) (5) of this section. The committee may dispose of 
unsold surplus dried figs after July 31 at negotiated prices. 

(i) Charges against sales proceeds of surplus tonnage. Expenses 
incurred by the committee in receiving, handling, holding, or disposing 
of surplus tonnage shall be charged against the proceeds of sales of 
surplus tonnage. ! 

(j) Distribution of net proceeds. Net proceeds from the disposi- 
tion of surplus tonnage shall be distributed by the committee either 
directly, or through handlers as agents of the committee 2 under safe- 
guards to be established by the committee, to the respective producers 
or to their successors in interest on the basis of their respective 
contributions to the surplus tonnage with appropriate quality or varietal 
differentials as may be established by the committee. Progress pay- 
ments may be made by the committee in the same manner, as sufficient 
funds accumulate. Prior to making any such distribution the com- 
mittee shall submit to the Secretary a report including all pertinent 


details with respect thereto. The Secretary shall have the right to disapprove, 


within seven calendar days after he receives such information the making 


of such a disbursement or any term or condition thereof. | 
x * ; * * * | * 


+ 


¥; 


(1) 
INDEX 


Complaint for Temporary and Permanent Injunction, 
Declaratory Judgment, and for Such Other Relief 
as may be Necessary and Appropriate, Filed 


October 3, 1956 an ae ; ‘ < & . 
Motion for Judgment by Default, Filed May 29, 1957 . 
Affidavit of Edwin G. Martin in Support of Default, 

Dated May 29, 1957 = = + & & « 
Affidavit of Sol M. Wolff, dated May 27, 1957 hs. 48 


Excerpt of Testimony of Gustave Burmeister, 
Filed May 29, 1957 . . 2. .« «© «© «© « 


Opposition to Motion for Judgment by Default, 
Filed Je 21,1957 . «© © © © © & @ 


Defendants’ Motion to Dismiss, or, in the Alternative, 
For Summary Judgment, Filed June 21, 1957 a 


Opposition to Defendants’ Motion to Dismiss or, in the 
Altemative, for Summary Judgment, 
Filed ily 2t, 305T «4 «+ « = * e ® 


Affidavit of Edwin G. Martin, dated July 24, 1957 es 


Letter from Edwin G. Martin to Hon. Ezra T, Benson 
Filed July 24, 1957 ‘ * és * * a “ ‘ 


Letter from Gustave Burmeister to Edwin G. Martin, 
Filed july 24,1957 . « «© © «© «© © » 


Letter from Edwin G. Martin to Hon. Ezra Benson, 
Filed July 24, 1957 i 2« & «© # « @ 


Letter from Joseph C, Genske to Edwin G. Martin, 
Filed july2s, 1957 . «© © «© *© © * & 


Motion of Plaintiffs for Summary Judgment Under 
Federal Rule 56, Filed July 26, 1957 ar ae ee 


Notice to Take Oral De positions, Filed July 26, 1957 : 
Motion to Quash Taking of Depositions, Filed July 31, 1957 


Opposition to Defendants’ Motion to Quash Taking of 
De positions, Filed August2, 1957 . . . . . 


Proposed Stipulation of Facts, Dated July 10, 1957 ee ve 
Order Dismissing the Complaint, Filed August 12, 1957 " 
Notice of Appeal, Filed October 9, 1957 a ee 
Designation of Record, Filed October 18, 1957 . . . 


Statement of Points on Which Plaintiffs Intend to Rely 
On Appeal, Filed October 18, 1957 ° 2 «© » 


Counterdesignation of Record, Filed October 29, 1957 . 
Excerpts from Transcript of Proceedings < = soe 


11 





43 IN THE UNITED STATES DISTRICT COURT 


APPENDIX FOR APPELLANT 


FOR THE DISTRICT OF COLUMBIA 
[Filed October 3, 1956] ! 


SOL M. WOLFF 
MARTHA N. WOLFF 
and 
JEROME L. WOLFF 
Trading as S. M. Wolff Co. 


60 Hudson Street 
New York 13, New York ! 
Plaintiffs Civil Action No. 4008-56 
vs. Filed: | 


EZRA T. BENSON, Secretary 
United States Department of Agriculture 
and 
The United States Tariff Commission 
Defendants 


FN ee ee Ne Nee Nee Nee eee Nee See ee 


COMPLAINT FOR TEMPORARY AND PERMANENT INJUNCTION, 
DECLARATORY JUDGMENT, AND FOR SUCH OTHER RELIEF AS 
MAY BE NECESSARY AND APPROPRIATE 

The complaint of the plaintiffs respectfully represents to the 
Court as follows: 

1. This Court has jurisdiction by virtue of Sections 1337 and 2201 
of Title 28, United States Code. The Act regulating commerce involved 
in this action is the Agricultural Adjustment Act (of 1933), ‘as reenacted, 
modified, and amended, especially sections 1, 2, 8b, 8c and 22 thereof 
(sections 601, 602, 608b, 608c, and 624 of Title 7, United States Code). 
The Agricultural Adjustment Act (of 1933) is hereinafter referred to as 
the Act. Jurisdiction is also based on the general equitable powers of 
this Court. The matter in controversy involves a sum in excess of 
$3, 000 exclusive of interest and costs. : 

2. The plaintiffs are citizens of the United States. They are 
partners in the firm of S. M. Wolff Company of 60 Hudson Street, New 
York 13, New York. They import dried figs and fig paste from foreign 
countries and sell these products in the United States, and by diligent 
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efforts over many years have developed a valuable business in these 
products. The value of their sales of these imported products in the 
United States has been in excess of $500, 000. 00 in each of the last three 
years. They bring this action in their own right to prevent unlawful inter- 
A4 ference with and limitation of their business. 

3. Subordinates of the defendant Secretary of Agriculture, acting 
in his behalf, have conspired with the California Fig Institute and the 
officers and members thereof to devise a plan to restrict imports of 
dried figs and fig paste contrary to law. The plan includes the promul- 
gation of a Marketing Agreement and Order for California dried figs 
under color of authority of the aforesaid Act, which Agreement and 
Order were intended to be and are now being used as the basis for obtain- 
ing restrictions on plaintiffs’ imports of dried figs and fig paste. In 
promulgating the said Agreement and Order, the defendant Secretary of 
Agriculture exceeded his authority under the Act. 

4. The defendant Secretary of Agriculture caused a hearing to be 
held on the proposed Marketing Agreement in Fresno, California on June 
15-18, 1954. While the decision on this hearing was under advisement, 
the defendant Tariff Commission, on September 13, 1954, made public a 
report on dried figs which referred to the then pending Marketing Agree- 
ment. This report stated, in part: "Moreover, a Federal program could, 
under certain circumstances, afford the dried-fig industry the opportunity 
to seek benefits not now available under the State program. Under a 
Federal program if imports of dried figs or fig paste are entered into 
the United States in such volume as to interfere with the operation of 
that program the domestic industry may seek remedial action under 
section 22 of the Agricultural Adjustment Act, As Amended." (page 3 of 
the report entitled "Figs, Dried” - United States Tariff Commission, 
dated August 1954). 

5S. After the defendant Secretary of Agriculture published his 
recommended decision approving the Marketing Agreement (19 F. R. 6426 
et. seq.), exceptions filed by plaintiffs and others challenging the legality 
of the program were overruled by the defendant Secretary of Agriculture, 
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who at the same time issued his final decision approving the Marketing 
Agreement and Order Regulating Handling of Dried Figs Produced in 

45 California (20 F. R. 301 et seq.). He has also promulgated the 
Order and put it into effect (20 F. R. 1685 et seq.). Neither the Act nor. 
Regulations thereunder accord plaintiffs a review of this final decision 
or Order. The defendant Tariff Commission has stated that it would not 
rule on a contention attacking the legality of the program of the Depart- 
ment of Agriculture involved in an investigation under section 22 of the 
Act. The plaintiffs have exhausted their administrative remedy to 
challenge this program. 

6. Subsequently, the defendant Secretary of Agriculture has ad- 
vised the President of the United States that he had reason to believe that 
imports of dried figs and fig paste are practically certain to be imported 
under such conditions and in such quantities as to render or tendto 
render ineffective, or materially interfere with the aforementionéd dried 
fig program of the Department of Agriculture or to reduce substantially 
the amount of domestically-produced dried figs which are processed in 
the United States. As the result thereof, the President has directed the 
defendant Tariff Commission to make an investigation of imports under 
section 22 of the Act. This section provides for the imposition of quanti- 
tative limitations or fees up to 50 percentum on imports, either of which 
would cause irreparable damage to plaintiffs' livelihood. On or about 
October 2, 1956, the defendant Tariff Commission formally ordered the 
investigation and gave notice of a hearing to be held on October 30, 1956. 
Under Executive Order 7233, the defendant Secretary of Agriculture will 
send his representatives to this hearing to advance the plan for import 
restrictions, unless this Court intervenes to protect the rights of the 
plaintiffs. | 

7. The program of the defendant Secretary of Agriculture is not 
in accordance with, and is contrary to, the Act. In approving the program, 
defendant Secretary of Agriculture unlawfully considered the question of 
the desirability of imposing new restrictions on imports. (19 F. R. 6428- 
30, 20 F. R. 301). This decision was based on an error in the codification 
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of 7 U.S. Code 602 (1), which, contrary to the Act as passed by Congress 
46 (49 Stat. 750, sec. 1), erroneously listed section 624 (representing 

sec. 22 of the Act) as within its scope (20 F. R. 303). He approved the 
program because he concluded new restrictions should be imposed on 
imports, a subject withheld by law from the province of the Secretary 

of Agriculture in approving Marketing Agreements and Orders. The 

Act provides for the consideration of import restrictions only when there 
is a legitimate program already in esse, and then only as a means of 


preventing imports from materially interf ering with that program or 


rendering it ineffective or substantially reducing the processing or pro- 
ducts which are subject to such a program. In the absence of a legiti- 
mate domestic program, there is no legal basis for the investigation of 
imports under section 22 as ordered by the defendant Tariff Comm ission. 

8. The program of the defendant Secretary of Agriculture is also 
unlawful because he has undertaken to redelegate to the California fig 
producers, as represented by the Administrative Committee, power to 
regulate commerce which has been delegated by Congress to the Secre- 
tary of Agriculture. The Order provides in sec. 964.55 et seq. for the 
establishment by the Secretary of "salable" and "surplus" quantities of 
dried figs, the "surplus" quantity being required to be kept out of nor- 
mal market channels by the handlers. However, sec. 964.58 permits 
the Committee to sell the "surplus" quantity to handlers "for use as 
salable tonnage." This is permitted to be done without any decision or 
action by the Secretary of Agriculture. Thus, having established a 
*surplus" quantity which must be kept off the normal market, the Order 
permits the producers to circumvent the requirement. This is tanta- 
mount to an attempt to redelegate to the producers the authority of the 
Secretary of Agriculture to keep "surplus" quantities off the normal mar- 
ket, a redelegation which the Congress has not authorized. Since no 
governmental action is required in this move, it can be made without 
any official publication or notice, thus also circumventing the require- 
ments of the Federal Register Act. 
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9. The program of defendant Secretary of Agriculture is unlawful 
also because it is contrary to sec. 2(2) of the Act, which provides: "It 
is declared to be the policy of Congress -- (2) To protect the interest of 
the Consumer by -- (b) authorizing no action under this title which has 
for its purpose the maintenance of prices to farmers above the level 
which it is declared to be the policy of Congress to establish in sub- 
section (1) of this section." (49 Stat. 750). Subsection (1) refers to 
"parity" prices. Notwithstanding the finding. of the defendant Secretary 
of Agriculture that the quality standards of the Program will enhance 
prices received by farmers, the defendant's Order provides in section 
964. 52 that these quality standards "shall continue in effect irrespective 
of whether the season average price to producers for dried figs is in 
excess of the parity level specified in section 2 (1) of the Act." (20 
F.R. 1691). | 

10. The defendant Tariff Commission is a fact-finding agency in 
investigations under section 22. Although there is no legal warrant for 
conducting the investigation under sec. 22 if the program of defendant 
Secretary of Agriculture is itself contrary to law, the Tariff Commis- 
sion has no power to decide the legal question of whether the said pro- 
gram is legal or not. This Court is the only forum open to the plaintiffs. 
If the plan to restrict imports is permitted to progress further, plain- 
tiffs' supplies of imported figs and fig paste may be seriously curtailed, 
with the result that plaintiffs will suffer immediate and irreparable 
injury, loss and damage in their business, all growing out of the initial 
unlawful action of defendant Secretary of Agriculture. | 

WHEREFORE, the plaintiffs pray for judgment as follows: 

A. The Court enter a declaratory judgment that Marketing Agree- 
ment and Order No. 64 Regulating Handling of Dried Figs Produced in 
California is invalid and without any legal force and effect. ; ! 

B. The Court enjoin the defendant Secretary of Agriculture pen- 
dente lite from making any representations or presenting any evidence, 


48 factual data or arguments to the United States Tariff Commission 


in the investigation referred to in paragraph 6 above. — 
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C. The Court enjoin the defendant Tariff Commission pendente 
lite from conducting a hearing or other proceedings and from reporting 
to the President results of its investigation referred to in paragraph 6 
above. 

D. The Court permanently enjoin the defendants from taking any 
steps to restrict imports of dried figs or fig paste in connection with or 
as a result of the Department of Agriculture's Marketing Agreement or | 
Order No. 64 Regulating Handling of Dried Figs Produced in California. 

E. For such other relief as to the Court may seem just and 


proper. 


/s/ Edwin G. Martin 
Attorney for Plaintiffs 


% * * * 


58 [Filed May 29, 1957] 
MOTION FOR JUDGMENT BY DEFAULT 

Plaintiffs move the Court, pursuant to Rule 55 of the Federal 
Rules of Civil Procedure, for entry of a judgment by default on the 
ground that the defendants have failed to file their answer in this case 
within the time prescribed by the Federal Rules of Civil Procedure, as 
more particularly appears in the attached memorandum of points and 
authorities and supporting affidavits. 

Attorney for Plaintiffs 
* * ae * 


[Certificate Of Service] 
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AFFIDAVIT IN SUPPORT OF DEFAULT 

District of Columbia, ss: | 

Edwin G. Martin, being first duly sworn on oath, deposes and says 
that he is the attorney of record for the plaintiffs in the above-entitled 
cause; that the defendants Benson and the United States Tariff Commis- 
sion were personally served with process on the eighth day of October, — 
1956; that the United States Attorney for the District of Columbia was 
personally served with process on the third day of October, 1956 and 
that process was sent by registered mail to the Attorney General of the 
United States on the fifth day of October, 1956; that the United States 
Attorney appeared for the defendants in opposition to plaintiffs’ motion 
for preliminary injunction on October 19,1956, but no answer to the said 
complaint nor any other pleading (except defendants’ opposition to plain- 
tiffs' motion for preliminary injunction) has been filed by either defendant 
and none served upon the attorney for the plaintiffs; that no extension has 
been given and the time for filling answer has expired; that the defendants 
are neither infants ner incompetent persons. | 

/s/ Edwin G. Martin 

(JURAT] | 


64 AFFIDAVIT OF S. M. WOLFF 
STATE OF NEW YORK ) a 
COUNTY OF NEW YORK ) ! 
Sol M. Wolff, being first duly sworn, deposes and says: 
1. Iam a citizen of the United States. I am the general partner 
in the firm of S.M. Wolff Company, of 60 Hudson Street, New York 13, 
New York. | 
2. S.M. Wolff Company is, and has been for many years, an 
importer of dried figs from countries bordering on the Mediterranean 
Sea. It is, and has been in more recent years, also.an importer of fig 
paste, mostly from Turkey and Portugal. These products which we 


| 


{ 
! 
' 
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import are sold in the United States, chiefly to the manufacturers of fig 
bars. 

3. By virtue of the high quality of our imports of figs and fig 
paste and of our services to our customers, we have established a valua- 
ble good will in this business, so that the quantity of these products 
which we import and sell has increased. 

4. In each of the last three years, the value of sales in the United 
States by S.M. Wolff Company of imported dried figs and fig paste has 
been in excess of $500, 000.00. Each year S.M. Wolff Company supplies 
to the United States Tariff Commission detailed data on its business in 
figs and fig paste, so that the importance of these products to our com- 
pany is well known to the Tariff Commission. 

5. The defendant Secretary of Agriculture, through testimony 
presented by his subordinate to the United States Tariff Commission on 
October 30, 1956, has clearly evidenced his intention to seek the imposi- 
tion of absolute quotas on imports, which quotas would directly and sub- 
stantially reduce the volume of business which plaintiffs could conduct. 
The imports of fig paste by S.M. Wolff Company alone have for the past 
three years been substantially greater than the total annual import quota 
sought by the Secretary of Agriculture. Additional quantities have been 
imported by other companies. 

65 6. If the plan of the Secretary of Agriculture to obtain quanitative 
limitations or fees on imports is permitted to be accomplished under 
section 22 of the Agricultural Adjustment Act, our business will be 
immediately and irreparably damaged because the volume of imports 
we can obtain will be reduced or eliminated and the cost of such imports 
as are permitted will be greatly increased. 


/s/ Sol M. Wolff 


[JURAT] 








[ Filed May 29, 1957] 
ANNEX I 


EXCERPT OF TESTIMONY OF GUSTAVE BURMEISTER 
This is to certify that the following is a true copy of part of the sworn 
testimony of Mr. Gustave Burmeister, Assistant Administrator of the 
Foreign Agricultural Service, Department of Agriculture, given at the 
hearing of the United States Tariff Commission on October 30, 1956 in 
Investigation No. 12 under Section 22 of the Agricultural Adjustment 
Act, as amended, with respect to Dried Figs and Fig Paste. Mr. 
Burmeister testified in this matter on behalf of the Secretary of Agricul- 
ture. The following testimony of Mr. Burmeister appears on pages 14 
to 16 of the official Transcript of Hearing. | 
To protect the fig marketing agreement and order | 
program for dried figs from being materially interfered 
with or rendered ineffective by continued excessive | 
imports of dried figs and fig paste, and to prevent a | 
substantial reduction in the amount of products processed 
in the United States from domestically produced dried figs, 
it is recommended that import restrictions be imposed. It 
is recommended in particular that imports of dried figs be 
restricted to 5,400,000 pounds for the 12-month period | 
beginning August 1, 1956. It is considered that the. 
period August 1 to July 31 would be the appropriate quota 
year because it is the marketing order year. : 
There is a sentence left out here, Mr. Chairman. 
What we meant to say is that we recommend that this 


| 
quota be established for a two-year period. | 


This two-year quota arrangement appears to be 


necessary in order to work off the current excess carryover 
stocks. It is further recommended that this quota be 
allocated among the countries which have shipped dried 

figs to the United States in proportion to United States 

imports from these countries during the reprecentatie period. 
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Because the buik of the imported dried figs come 
from Greece, Italy, Portugal and Turkey it is 
recommended that the import quota be in five parts: 
A country quota of 3, 246,000 pounds for Greece, 
323,000 pounds for Italy, 625,000 pounds for Portugal, 
1,151,000 pounds for Turkey, and a quota of 55,000 
pounds for other countries grouped together. The 
over-all and country quotas here recommended approximate 
the average annual quantities imported during the 
most recent ten years. 


It is further recommended that imports of fig 
paste be restricted to 2,700,000 pounds for the 12- 
month period beginning August 1, 1956. It is recommended 
that the import quota for fig paste be in three parts: 
An import quota of 712,000 pounds for Portugal, 
1,972,000 pounds for Turkey, and a quota of 16, 000 


pounds for other countries grouped together. It is 
recommended that this restriction also be maintained during 
the marketing year beginning August 1, 1957. The 
Department has reviewed the matter of a representative 
period for fig paste and believes that the five years 
August 1, 1951 to July 31, 1956 would be representative 
at this time. The quotas here recommended for fig 
paste are about, but not less than, 50 percent of the 
average annual quantities imported during the 
recommended representative period. The great 
increase in imports of fig paste during the past five 
years is considered to be the primary interference 

with the dried fig marketing order program. 


Certified a true copy /s/ Donn N. Bent, 


Secretary 
(Seal of Tariff Commission) United States Tariff 


Commission 
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68 [Filed June 21, 1957] 


OPPOSITION TO MOTION FOR JUDGMENT BY DEFAULT 

Come now the defendants by their attorney the United States 
attorney and respectfully oppose plaintiffs' motion for judgment by 
default for the reasons that the defendants have diligently pursued this 
action and have previously demonstrated to the Court in pleadings that 
the Court is without jurisdiction over the subject matter, and that the 
complaint fails to state a claim upon which relief may be granted, and 
that the plaintiffs have no standing to bring this suit. : 

Defendants’ opposition to motion for preliminary injunction and 
the exhibits attached thereto are incorporated by reference herein. 
Defendants’ motion to dismiss, or, in the alternative, for summary 


judgment is also incorporated by reference herein. | 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 
/s/ E. Riley Casey 

Assistant United States Attorney 


/s/ Dyer Justice Taylor 





¥ Assistant United! States Attorney 
4 Of Counsel: | 
"\ /s/ J. C. Krause, Attorney 
° Office of the General Counsel 
* United States Department of 
4 Agriculture 
+ 69 [Certificate Of Service] 


70 [Filed June 21, 1957] 


J DEFENDANTS' MOTION TO DISMISS, OR, IN THE. 
__ALTERNATIVE, FOR SUMMARY JUDGMENT ___ 


Come now the defendants, by their attorney, the United States 
| Attorney and respectfully move the court for an order and judgment 
dismissing this action, or, in the alternative, fora summary judgment 
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in favor of said defendants, pursuant to Rule 56(b) of the Federal Rules 
of Civil Procedure. The grounds on which said motion is based include: 
failure to state a claim upon which relief can be granted, lack of juris- 
diction, mootness, and lack of standing to sue. Such grounds are more 
fully set forth in the attached memorandum of points and authorities. 
Defendants’ opposition to plaintiffs’ motion for preliminary injun ction 
and the exhibits ~~ thereto are hereby incorporated by reference. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ E. Riley Casey 
Assistant United States Attorney 


Of counsel: 


/s/ J. C. Krause, Attorney 
e e General Counsel 
United States Department of Agriculture 


[Certificate Of Service] 


72 [Filed aly 24, 1957] 
OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS OR, I IN 


THE ALTERNATIVE, FOR SUMMARY JUDGMENT 
Come now the plaintiffs, by their attorney, and respectfully 


oppose defendants’ motion to dismiss, or, in the alternative, for sum- 
mary judgment in favor of the defendants, pursuant to Rule 56 (b) of the 

. Federal Rules of Civil Procedure. The grounds for this opposition are 
that the Complaint states a justiciable controversy of which this Honor- 
able Court has jurisdiction, the vitality of which controversy continues 
notwithstanding certain administrative proceedings after the Complaint 
was filed, and the threat to the business of the plaintiffs continues as 
the result of the illegal actions of the defendant Secretary of Agriculture. 
Such grounds are more fully set forth in the attached Memorandum of 
Points and Authorities. Plaintiffs’ motion for judgment by default and the 
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memorandum of points and authorities and affidavits and annexes 
attached thereto are hereby incorporated by reference. 

Respectfully submitted, 

/s/ Edwin G. Martin 
rney for 

* cs * | 


AFFIDAVIT OF EDWIN G. MARTIN 
DISTRICT OF COLUMBIA, ss: | | : 
Edwin G. Martin, being first duly sworn on oath, deposes and 


says: 

1. That he has been attorney for the plaintiffs since October 1954 
and that he was retained by the plaintiffs to oppose the efforts of the 
representatives of the California fig interests and of officials of the 
United States Department of Agriculture to obtain additional restrictions 
on imports of dried figs and fig paste, of which plaintiffs are principal 
importers. | 

2. That as attorney for the plaintiffs he has at various times 
since October 1954 asked officials of the said Department of Agriculture 
for information about the status of the request of the California fig 
interests for additional import restrictions, then pending in the Depart- 
ment, but has received evasive, misleading or deceptive responses. 

8. That the Department's response to deponent's letter of June 8, 
1956 is typical of the Department's responses to other requests for such 
information made by deponent and plaintiffs, and that copies of deponent's 
letter of June 8, 1956 and the Department's reply dated August 17, 1956 
are attached hereto. 

74 4. That in his letter of June 8, 1956, deponent requested the 
Secretary of Agriculture to supply him "with any pending complaint, 
application or request for action under section 22 to restrict imports 
of figs and fig paste, including any pending supplements or amendments 
thereof" and also "information as to the present status of the matter 
within the Department." 
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5. That in its reply, dated August 17,1956, the Department stated 
"we will endeavor to see that you are advised if the Tariff Commission 
should announce an investigation or should the Secretary decide that the 
situation does not warrant a recommendation for Section 22 action at 
this time."" (underscoring added) 

6. Thaton August 14,1956, three days before the aforesaid 
letter was written to deponent, the Secretary of Agriculture had written 
to the President recommending an-investigation with a view to restrict- 
ing imports of figs and fig paste, which letter of August 14, 1956 was not 
made available to plaintiffs until the investigation was ordered by the 
Tariff Commission on October 2, 1956. (Note Government's Exhibits 3, 
3-A, 3-B, and 3-C attached to their opposition to plaintiffs' motion for 
preliminary injunction in this case.) 

7. That on June 28, 1957 plaintiffs’ attorney wrote to the Secretary 
of Agriculture requesting a copy of the Report of Marketing Policy of 
the Dried Fig Administrative Committee for the year 1957-58 which had 
been previously filed with the Secretary under Order No. 64, together 
with the statistics and other data accompanying the report, as well as 
the minutes and other records of the Committee meeting at which the 
report was adopted. On July 15, 1957, the Agriculture Department replied, 
in effect, that they were referring this request to the Dried Fig Admin-— 
istrative Committee. A copy of each of these letters is attached hereto. 

75 8. That on July 18,1957, upon recommendation of the defendant 
Secretary of Agriculture, the President requested the Tariff Commis- 
sion to make another investigation under section 22 of the Agricultural 
Adjustment Act (of 1933) as Amended, to determine whether imports of 
dried figs and fig paste are practically certain to interfere with the 
programs of the Department of Agriculture. On July 19, 1957 the Tariff 
Commission ordered such investigation and a hearing to be held on 

_, August 20, 1957. 


/s/ Edwin G. Martin 


[JURAT] 
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76 [Filed July 24, 1957] 
COPY EDWIN G. MARTIN 


Attorney and Counsellor At Law 
717 National Press Building 
Washington 4, D.C. 


June 8, 1956 


Honorable Ezra T. Benson 
Secretary of Agriculture 
Washington 25, D. C. 


Dear Mr. Secretary: 

Reliable trade reports are that the California Fig Industry has 
filed and is now pushing a request for action under section 22 of the 
Agricultural Adjustment Act to restrict imports of dried figs and fig 
paste. These products are already subject to high import duties and 
are imported chiefly from our Mediterranean allies, Turkey, Greece 
and Portugal. | 

Your attention is respectfully requested to the procedural situa- 
tion that will result if you decide that section 22 should be invoked. Upon 
your affirmative decision, the Department of Agriculture ceases to be 
impartial in the dispute between different groups of citizens over foreign 
trade and becomes an advocate for the group that wants to restrict that 
trade. Your representatives appear at the Tariff Commission hearing to 
argue the restrictionist cause, as they also do in the inner councils of 
the Administration. : 

It is submitted that fair play requires an equal opportunity to im- 
porting and consuming interests to present their side of the controversy 
before you decide to throw the power of the Department of Agriculture 
on the trade-restriction side. We are fully aware of the policy state- 
ments of your subordinates that they are always glad to receive the views 
of opposing interests. But, in the present situation, this only begs the 
question. 

The real point is that the opposing interests cannot shasonakig de- 
fend themselves without knowing the details of the complaint that has been 


« filed with you. Such complaints seem to be held in secret by your Depart- 


ment. Such secrecy in turn encourages the making of extravagant 
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representations about the situation, and the persons against whom such 
representations are made are not even apprised of the charges. They 
are completely denied due process. And on the basis of such ex parte 
representations your Department becomes a partisan on the side of 
trade restriction. 

Itis unbelievable that you would approve of such one-sided con- 
sideration of problems facing the government, especially when the end 
result of the proceedings is intended to be in derogation of the general 
foreign-trade policy of the Administration. 

17 I represent one of the principal importers of fig paste, who has a 
considerable stake in the continuity of his business. As his counsel, I 
hereby request you to supply me with any pending complaint, application 
or request for action under section 22 to restrict imports of figs and fig 


paste, including any pending supplements or amendments thereof. I 
would also appreciate information as to the present status of the mat- 
ter within the Department. 


Respectfully submitted, 
/s/ Edwin G. Martin 
EGM:ro 


78 [Filed July 24, 1957} 


UNITED STATES DEPARTMENT OF AGRICULTURE 
FOREIGN AGRICULTURAL SERVICE 
WASHINGTON 25, D. C. 


Mr. Edwin G. Martin Aug 17, 1956 
Attorney and Counsellor at Law 

717 National Press Building 

Washington 4, D. C. 


Dear Mr. Martin: 

This is in reply to your letter calling attention to the handling of 
requests for action under Section 22 of the Agricultural Adjustment Act, 
as amended. 
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With respect to Section 22 our interest is the protection of Depart- 
mental programs from being rendered ineffective or interfered with by 
imports. The legislation provides that if the Secretary of Agriculture has 
reason to believe that imports are or are practically certain to materially 
interfere with a program of the Department he shall so advise the Presi- 
dent. If the President agrees there is reason for such a belief and orders 


an investigation by the Tariff Commission, our testimony and statements 
at the attendant public hearing are limited to information intended to show 
the nature ofthe program, the interference with such programs, and a 


recommendation of remedial action. ! 

The applicable regulations, a copy of which is enclosed, do not pro- 
vide for making correspondence and other information on Section 22 mat- 
ters available to the public. The Administrator is authorized to provide 
for informal public hearings as he deems necessary to discharge his 
responsibility for actions under Section 22. These regulations are con- 
sidered to be accurate and within the requirements of the law. Appli- 
cations for preliminary investigations by the Secretary of Agriculture 
under Section 22 are not considered to be cases of an adverse nature and 
the Department does not necessarily take sides as you have indicated. 
Where the Secretary believes that imports will interfere with the De- 
partment’s programs it is the duty of the Department to explain to the 
Tariff Commission the basis for his belief and his recommendation for 
remedial action. : 

With respect to your specific inquiry on figs, we refer to the 
letter we wrote you August 17,1955. As indicated at that time, we will 
endeavor to see that you are advised if the Tariff Commission should 
announce an investigation or should the Secretary decide that the situa- 
tion does not warrant a recommendation for Section 22 action at this 
time. Meanwhile we would welcome any information which you might 
be able to supply relative to this problem, which has been under con- 


tinuous review for some time. ! 
Sincerely yours, 


/s/ Gustave Burmeister 

Assistant Administrator 

Agricultural Trade Policy and 
Analysis — 
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79 [Filed July 24, 1957] 


COPY EDWIN G. MARTIN 
Attorney and Counsellor At Law 
717 National Press Building 
Washington 4, D. C. 


June 28, 1957 


Hon. Ezra Benson 
Secretary of Agriculture 
Department of Agriculture 
Washington 25, D. C. 


Dear Mr. Secretary: 

Under sec. 964.40 of Order No. 64 Regulating Handling of Dried 
Figs Produced in California, the Dried Fig Administrative Committee 
is required to submit to you each year a Report of Marketing Policy 
for the ensuing year. According to the press, the report for the 1957-58 
year was approved by the Committee and submitted to you last week. 
It would be appreciated if you would supply me with a copy of this re- 
port, together with the statistics and other data accompanying it, as 
well as the minutes and other records of the Committee meeting at 


which the report was approved. 


Sincerely, 
/s/ Edwin G. Martin 


80 [Filed July 24, 1957] 


UNITED STATES DEPARTMENT OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
WASHINGTON 25, D. C. 


Mr. Edwin G. Martin 
Attorney & Counsellor at Law 
717 National Press Building 
Washington 4, D. C. 


Dear Mr. Martin: 
Your letter of June 28,1957, to Secretary Benson asking that we 


July 15, 1957 
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supply you with a copy of the minutes of the June 18, 1957 meeting of the 
Dried Fig Administrative Committee and a copy of the marketing policy 
report adopted at that meeting, has been referred to this Division for 
reply. : 

Minutes of the meetings and other records of the committee es- 
tablished under the Federal dried fig marketing agreement and order 
are internal papers and they are furnished to us for administrative 
purposes. They are not made available to the general public. The re- 
port of marketing policy for dried figs adopted by the committee on 
June 18,1957, contains information which the committee normally supplies 
to the Department in confidence because members of the industry who 
provide the information desire that it be kept in confidence. We are 
unable, therefore, to furnish you with the documents you request. 

In giving publicity to producers and handlers, as required pur- 
suant to sec. 964.44 of the marketing order, the committee may make 
some of the information contained in the marketing policy report avail- 
able to the general public. We are requesting the committee to supply 
you with such of the information contained in the report as has been or 


may be made public without violating the confidence in which it was 


received. | 
Sincerely yours, 
/s/ Joseph C. Genske 
* * * * =~ * FR 
Chief Specialty Crops Branch 


Fruit and Vegetable Division 
| 


81 [Filed July 26, 1957] 


MOTION OF PLAINTIFFS FOR SUMMARY | 
JUDGMENT UNDER FEDERAL RULE 56 | 
Now come the plaintiffs and move the Court for summary judg- 
ment against the defendants Ezra T. Benson, Secretary of Agriculture, 
and the United States Tariff Commission, for a declaratory judgment 


that Order No. 64 of the defendant Secretary of Agriculture is invalid 
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and without any legal force and effect, and for an injunction permanently 
restraining the defendants Secretary of Agriculture and the United 
States Tariff Commission from taking any steps to restrict imports of 
dried figs or fig paste in connection with or as a result of the Depart- 
ment of Agriculture's Marketing Agreement or Order No. 64 Regulating 
Handling of Dried Figs Produced in California. For reasons in support 
hereof, attention is respectfully called to the attached memorandum of 
points and authorities. 

| /s/ Edwin G. Martin 


Attorney for Plaintiffs 


82 NOTICE OF MOTION 


The United States Attorney for the District of Columbia 
United States Court House 
Washington 1, D. C. 


Please take notice that the points and authorities to be submitted 
in support of the foregoing Motion of Plaintiffs for Summary Judgment 
under Federal Rule 56 are attached hereto. The rules of this court 
require that if you oppose the granting of this motion, you shall, within 
five days of the date of service of the copy of said motion upon you 
(three additional days when served by mail), or such further time as 
the court may grant, or as the parties to this suit may agree upon, file 
in reply with the clerk of said court a statement of the points and 
authorities upon which you rely, and serve a copy thereof upon counsel 
for the plaintiffs herein. 


/s/ Edwin G. Martin 
Attorney for Plaintiffs 


[Certificate of Service] 
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[Filed July 26, 1957] 
NOTICE TO TAKE ORAL DEPOSITIONS | 
Please take notice that the plaintiffs will take the oral depositions 
of the defendant Ezra T. Benson and of his subordinates Sylvester R. 
Smith, Agricultural Marketing Service and Gustave Burmeister, Foreign 
Agricultural Service, including the examination of the said defendant 
respecting the proceedings and minutes of the Dried Fig Administrative 
Committee since December 17, 1956 and of the report of marketing policy 
for dried figs for the year 1957-58, pursuant to the Federal Rules of 
Civil Procedure, on August 1, 1957 at 10:00 o'clock a.m., in the office 
of the defendant Ezra T. Benson in the Administration Building, Depart- 
ment of Agriculture, Washington, D.C., before Jesse L. Ward, ITs 5 
Notary Public, or some other person authorized to administer an oath. 
/s/ Edwin G. Martin 


Attorney for Plaintiffs 
* * * * * | 


84 [Certificate Of Service] 


85 [Filed July 31, 1957] 
MOTION TO QUASH TAKING OF DEPOSITIONS 
Come now the defendants by their attorney the United States 

Attorney and move this Court for an order quashing the taking of the 
deposition of the defendants, Ezra Taft Benson, Secretary of Agriculture, 
Sylvester R. Smith, Agricultural Marketing Service, Department of 
Agriculture and Gustave Burmeister, Foreign Agricultural Service, 
Department of Agriculture, for the reasons that the testimony sought 2 
to be elicited from the defendant and other witnesses is privileged and 
not relevant to the subject matter involved in the pending action, and on 
the ground that the depositions are unreasonable and oppressive for the 


reasons set forth in the attached memorandum of points and authorities. 
/s/E. Riley Casey /s/ Oliver Gasch — 
Assistant United States Attorney United States Attorney 


[Certificate of Service] /a/ Edward P, Troxell 
Assistant United States Attorney 
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[Filed August 2, 1957] 


OPPOSITION TO DEFENDANTS' MOTION TO QUASH 
TAKING OF DEPOSITIONS 


Come now the plaintiffs, by their attorney, and respectfully oppose 
defendants’ motion to quash the taking of the depositions of the defendant 
Secretary of Agriculture and his subordinates, Sylvester R. Smith and 
Gustave Burmeister. The grounds for this opposition are that the testi- 
mony sought to be elicited by such depositions is not privileged and it is 
relevant to the subject matter of this case. Furthermore, the proposed 
depositions are reasonable and not oppressive. 

: /s/ Edwin G. Martin 


* * 


Attorney for Plaintiffs 


Pn 


[Certificate Of Service] 


87 COPY 7/10/57 
Wolff v. Benson 
D.C. D.C, C. A. 4008-56 
PROPOSED STIPULATION OF FACTS 

Sometime prior to May, 1954, representatives of the California 
fig growers, particularly the California Fig Institute, complained to the 
Secretary of Agriculture and/or his subordinates (hereinafter referred 
to as the Department) that imports of dried figs and fig paste were ex- 
cessive and were being purchased in increasing quantities by consumers 
in lieu of California figs or paste made therefrom and were unduly de- 
pressing the price of California figs. 

At that time (as at present) imports of dried figs were dutiable 
at 4 1/2 cents per pound (equivalent to about 40 percent ad valorem) and 


fig paste at 5 cents per pound (equivalent to about 60 percent at valorem). 


The California growers said these tariffs were inadequate and that in- 
creased restrictions on imports were needed. They sought information 
on procedures for obtaining such import restrictions and asked whether, 
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if a marketing agreement were promulgated under the Agricultural 
Adjustment Act (of 1933) as amended, with respect to California dried 
figs, this would furnish a basis for imposing additional restrictions on 
imports under section 22 of that Act. The Department agreed that such a 
marketing agreement might be a basis for imposition of additional im- 
port restrictions under section 22 of the Agricultural Adjustment Act but 
there was no positive assurance that import restrictions would be imposed 





because Presidential decision was necessary for this. 

The California growers, after much discussion with the Depart- 
ment, asked that procedure for promulgating a marketing agreement be 
set in motion, and the Department agreed to do so. All of the discussions 
up to this point were secretly conducted between the Department and the 
California growers; no notice of these discussions was given to con- 
sumers or importers, nor was any public notice given of these dis- 
cussions, and no one, except the California growers, was given an 
oppOrtunity to discuss the subject with the Department, until public 
notice was given on May 28, 1954 of a hearing on the proposed marketing 
agreement. | 

After that hearing was held, proposed findings were published by 
the Department which supported the proposed marketing agreement. 
Exceptions were filed but were overruled, and the marketing agreement 


and order pursuant thereto were approved and made effective by the De- 
partment. : 

The Order (No. 64) provided two main features for the possible 
regulation of marketing of dried figs produced in California: (a) quality 
regulation and (b) qnantity regulation. It was the intention of the Califor- 
nia fig growers and of the Department that normally only the quality 


regulations should be in effect. The Department made a finding, in 
approving the program, that maintenance of the quality regulations 


would enhance the prices received by the growers. : 
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The quality regulations under the Marketing Order were made ef- 
fective on May 2, 1955. The application of the California Fig Institute 
for an investigation under section 22 of the Act with a view to imposing 
additional restrictions on imports was dated on or about May 30, 1955. 
Pursuant to this application, tae Department made repeated efforts to 
induce the President to order an investigation under section 22, represen- 
ting that imports of dried figs and fig paste were practically certain to 
be imported in the 1955-56 marketing year in such quantities as to 
materially interfere with, or render ineffective, the program with res- 


pect to California figs. After it became apparent that the current Califor- 


nia crop had actually sold for over-parity prices, the effort to get action 
under section 22 was suspended for the time being. 

The California Fig Institute renewed its application for the im- 
position or import restrictions under section 22 in the spring (on or about 
April 4) of 1956. After news of this action was received from trade 
sources, plaintiffs, through their counsel and directly, made repeated 
requests of the Department for a copy of the application. These requests 
were either rejected or ignored. On the other hand, the California Fig 
Institute was kept currently informed of developments by the Department. 

In the summer of 1956, with a view to strengthening its case for 
imposition of import restrictions, the Dried Fig Administrative Committee 
decided to recommend that the Department put into effect quanitative 
regulations limiting the marketing of dried figs produced in California. 
This recommendation was favorably received by the Department. 

89 On August 14,1956, the Department recommended that the Presi- 
dent direct an investigation under section 22 with respect to imported 
dried figs and fig paste, and about three weeks thereafter put into effect 
the quantity regulations for California figs provided for in the marketing 
order. The President did direct the investigation, and on October 2, 1956 
the Tariff Commission gave public notice of a hearing on October 30. 
Although consumers and importers had less than a month to prepare for 
this important hearing, the Department again refused to give plaintiffs 
a copy of the application even after the hearing was publicly announced. 








90 
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The Department's policy, in general, is to make such applications 
available to interested parties. | 

At the Tariff Commission's hearing on October 30, 1956, the 
representative of the Department testified that imposition of absolute 
quotas on imports was necessary to prevent them from materially inter- 
fering with, or rendering ineffective, the program concerning California 
figs. He asked that annual quotas be imposed, totaling 5, 400, 000 pounds 
for dried figs and 2, 700, 000 pounds for fig paste. In recent years, im- 
ports of fig paste have been much larger than imports of dried figs. 

During its investigation, the Tariff Commission called on the De- 
partment for precise information of the price objective of the fig program. 
The Commission did not consider the Department's reply to contain ade- 
quate information on the price objective, and the Commission found "it 
is not possible to determine what additional restriction of imports, if 
any, is necessary to prevent material interference with that objective." 
Thus the Tariff Commission declined to recommend that the ‘President 
impose additional import restrictions at that time. The Commission’ s 
report was dated December 17, 1956. 

Immediately after the decision of the Tariff Commission, the Dried 
Fig Administrative Committee re-considered its position. Consideration 
was given to a proposal to drop the marketing agreement program, and 
fight imports on a commercial basis, but it was decided to continue the 
program in the hope of getting new governmental restrictions on imports. 

Shortly after the report of the Tariff Commission was published, 
representatives of the California fig growers came to Washington to urge 
the Department to take all possible steps to get a reversal of the Com- 
mission's conclusion. One such step was an effort to persuade the Presi- 
dent to proclaim restrictions on imports notwithstanding the decision 
of the Tariff Commission. The Department made several urgent pleas 
to the President's staff for permission to make a formal request that 
the President take such action, but, after several weeks of consideration, 
these pleas were turned down by the White House staff without a definitive 


decision on whether the President would take action in the thes of a Tariff 
Commission decision against action. 
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In the spring of 1957, the Dried Fig Administrative Committee con- 
sidered proposals to release for sale some or all of the Calimyrna figs 
which had been set aside under the quantity control program. During this 
consideration the point was made that whatever action was taken must be 
considered in the light of its possible effect on the efforts to obtain addi- 
tional restrictions on imports. The proposal first adopted by the Com- 
mittee was to release only part of the set-aside Calimyrnas at a price 
substantially above the season average price. These set-aside Calimyr- 
nas were of lower grade (containing a much smaller percentage of figs 
suitable for retail pack, which command higher prices than manufactur- 
ing figs) than the Calimyrnas which had been previously sold that season, 
and it was disapproved by the Department. Later it was decided to re- 
lease all of the set-aside Calimyrnas at the season average price, and 
this proposal was approved by the Department. 

At the time (June, 1957) the Dried Fig Administrative Committee 
adopted its Marketing Program for the year 1957-58, the Committee 
Chairman stated that the industry did not benefit from the prior year's 
surplus pool resulting from the set-aside. 

The Secretary of Agriculture has ignored the request of plaintiffs’ 
attorney dated June 28, 1957 for a copy of the aforesaid report on Market- 
ing Program for the year 1957-58. 

The California fig growers continued their campaign for additional 
restrictions on imports, and the Department continued to consult with 
them in this matter. In March, 1957, at the request of the California Fig 
growers, the Secretary of Agriculture, in person, went to Fresno, 
California, to consult with the fig growers, at which time they renewed 
91 their pleas for action to restrict imports. After this personal 
discussion, the California fig growers wrote the Secretary a letter date d 
on or about March 19, 1957 urging effective action as early as possible in 
this year to impose restrictions on imports under sec. 22. During the 
week beginning May 19,1957, a delegation from the California fig 
growers visited Washington to renew their requests for action to restrict 
imports. 
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S.M. Wolff Company is, and has been for many years, an importer 
of dried figs from the Mediterranean area, and, in more recent years, 
also an importer of fig paste. These products are sold in the United 
States. Due to the acceptable quality of its imports and the valuable 
services it renders it, customers, it has built up a valuable good will 
in this business. In each of the last three years it has imported and sold 
substantially more than 2, 700, 000 pounds of fig paste - which is the 
quantity recommended by the Department as the total annual import quota 
for all imports of fig paste. Imports of fig paste by all importers in the 
year ending June 30, 1956 totaled 11, 658, 232 pounds. Imposition of an 
effective quota or fee on imports of dried figs and/or fig paste would 
cause irreparable damage to S. M. Wolff Company. | 





. 92 [Filed August 12, 1957] 
~ ORDER ! 
! This matter having come on for consideration upon defendants' 





motion to dismiss or, in the alternative, for summary judgment and 
the plaintiffs opposition thereto, and the Court having considered all of 
the pleadings, affidavits and exhibits and a full and fair hearing having 
been afforded the parties hereto, and upon consideration of the entire 


we record the Court finds that the Secretary of Agriculture having issued a 
w valid order under the Agricultural Marketing Agreement Act of 1937, as 
rs amended, 7 U.S.C. 601, et seq., and the plaintiffs have no standing to _ 


attack this order, it is by the Court this 12th day of August, 1957, 
ORDERED, That the complaint be and the same is hereby dis- 
missed. : 


/s/ Edward A. Tamm 
Judge | 
[Certificate Of Service] | 
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93 [Filed October 9, 1957] 


NOTICE OF APPEAL ea 

Notice is hereby given this 9th day of October, 1957, that the / 
plaintiffs, Sol M. Wolff, Martha N. Wolff and Jerome L. Wolff, trading ‘ 
as S. M. Wolff Co., hereby appeals to the United States Court of Appeals 2 


for the District of Columbia from the judgment of this Court entered on 
the 12th day of August, 1957 in favor of defendants, Ezra T. Benson, 


secretary, United States Department of Agriculture and The United A 
States Tariff Commission against said plaintiffs. oe! 
| /s/ Edwin G. Martin J 

Attorney for Plaintiffs - 

/s/ Lowry N. Coe & 

Attorney for Plaintiffs 2 


95 [Filed October 18, 1957] 
DESIGNATION OF RECORD 
Plaintiffs designate the following portions of the record, proceed- 
ings and evidence to be contained in the record on appeal in this action: < 
1. Complaint a! 
2. Plaintiffs‘ motion for judgment by default and affidavits of 
Edwin G. Martin and Sol. M. Wolff in support thereof; also 
excerpt of testimony of Gustave Burmeister certified by 


Secretary, United States Tariff Commission. os 
3. Opposition to motion for judgment by default. 
4. Defendants’ motion to dismiss or in the alternative for 4 
summary judgment. 


4 


5. Opposition to defendants’ motion to dismiss or in the alter- 
native for summary judgment; and the following papers 
attached to the memorandum of points and authorities in 
opposition to said motion; affidavit of Edwin G. Martin and x 
copies of letter of Edwin G. Martin of June 8, 1956 to 
Honorable Ezra T. Benson, letter of August 17, 1956 from 
Gustave Burmeister to Edwin G, Martin, letter of Edwin G. 
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Martin dated June 28, 1957 to Hon. Ezra Benson, and letter 
= of July 15, 1957 of Joseph C. Genske to Edwin G. Martin. 
| 6. Plaintiffs' motion for summary judgment. ! 
Plaintiffs’ notice of taking deposition of Ezra Taft Benson, 
Secretary of Agriculture, and others. 

8. Defendants’ motion to quash taking of depositions. 

9. Plaintiffs’ opposition to defendants’ motion to quash taking of 
depositions together with copy of proposed stipulation of facts 
and letter of Edwin G. Martin to E, Riley Casey, Esquire, 
dated July 10, 1957. 

10. Order dismissing complaint. 

11. Reporters transcript of proceedings of Avaust | 5, 1957 and 
August 12, 1957. : 
12. Notice of appeal. 
96 13. Memorandum of cost bond on appeal. | 


| 
| 


14. Statement of the points on which appellants intend to rely on 
appeal. 
15. This designation of record. 
/s/ Edwin G, Martin 
/s/ Lowry N. Coe 
Attorneys for Plaintiffs 
* * * * 


97 [Filed October 18, 1957] : 


STATEMENT OF POINTS ON WHICH PLAINTIFFS INTEND TO 
RELY ON APPEAL 


1. The Court erred in dismissing the complaint 


2. The Court erred in not overruling defendants' motion to 

quash plaintiffs’ notice of taking of depositions | 

3. The order of dismissal shows that the court considered in 
addition to the complaint, affidavits and exhibits. Therefore the 
motion should have been treated as a motion for summary judg- 
ment, and plaintiffs should have been given reasonable opportunity 
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to have taken the depositions of the defendant, Ezra T. Benson 


and the other witnesses named in the plaintiffs’ notice to take said 
depositions, in order that such depositions might have been con- 
sidered by the Court in adjudicating such motion. 
4. The Court erred in not granting plaintiffs' motion for judg- 
ment by default. 

: /s/ Edwin G. Martin 


fs/ Lowry N. Coe___ 


* x * a 
Attorneys for Plaintiffs 


[Certificate Of Service ] 


98 {Filed October 29, 1957] 
COUNTERDESIGNATION OF RECORD 
Comes now the defendants by their attorneys, the United States 
Attorney, and hereby counterdesignates the following as part of the 
record on appeal. 
1. Plaintiffs’ motion for preliminary injunction including attached 
affidavit, filed October 5, 1956. 
2. Defendants opposition to motion for preliminary injunction 
including attached exhibits 1-6, filed October 12, 1956. 
3. Order denying preliminary injunction, filed October 25, 1956. 
4. Findings of fact and conclusions of law, filed October 25, 1956. 
5. This Counterdesignation. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Lewis Carroll 
‘Assistant United States Attorney 


/s/ # T. Alexander 
Assistant United States Attorney 


[Certificate Of Service] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. c. 
Monday, August 5, 1957 
The above-entitled matter came on for hearing as a preliminary 
matter before the Honorable EDWARD TAMM, judge of the United 
States District Court, at 10:00 a.m. | 
APPEARANCES: 
EDWIN G. MARTIN, ESQ., on bebalf of plaintiffs. 
E. RILEY CASEY, ESQ., Assistant United States 


Attorney, on behalf of the defendants. 
* * * 


PROCEEDINGS 

MR. MARTIN: [If it please the Court, Iam Edwin Martin, 
counsel for the plaintiffs in Wolff versus Benson, Civil Action 4008-56, 
in which motions for judgment have been scheduled for argument next 
Monday, August 12, 1957. We served notice of the taking of the 
deposition of the Secretary of Agriculture, defendant in the case. The 
United States Attorney, for the defendant, filed a motion to quash that 
notice. That motion has also been set for August 12. 

The testimony we expect to develop by this deposition is necessary 
for the hearing of the motion for judgment. | 

We respectfully request the Court to advance the time for hearing 
the motion to quash so that we may get a ruling thereon to possibly get 
our depositions before the 12th of August. | 

THE COURT: The court calendar is made up entirely for this 
week. Can't you hear the motion to quash on the‘12th and then hear 
your other motion subsequent to that date? : 

MR. MARTIN: Your Honor, this is an emergency situation. 
‘The reason for calendaring the case in summertime is that on the 19th 
of July the Tariff Commission gave notice of a hearing as a result of 
which the plaintiffs consider their business to be in serious jeopardy. 


{ 
i 





32 


The case had been filed last fall but by virtue of the notice of the Tariff 
Commission hearing which is set for August 20 we asked the clerk to set 
the case on an emergency basis during the summer so that if we do not 

get our testimony before the August 12 hearing of this court it is 
going to make a very difficult situation for the plaintiffs. 

MR. CASEY: We object to any continuance or further advancement 
of the motion on the motion to quash. 

The present status of the case is that they are both cross-motions 
for summary judgment set before Your Honor on next Monday. 

It is the Government's position the plaintiff is without standing 
to sue and the Court has no jurisdiction in this case. [If we are right 
there is no need for taking the deposition. Furthermore, the plaintiff 
seeks to take the deposition of the Secretary of Agriculture and under 
the Supreme Court decisions and rulings I do not believe that a federal 
official's deposition is subject to be taken by the plaintiffs. 1 think 
since our motion to quash must of necessity go into the merits of the 
case that it would be in the most orderly fashion to consider all of the 
questions at one time as they are presently set before the Court next 
Monday. We go to the complete merits of the case Monday and if we are 
right it will completely dispose of the deposition. If we are wrong and 
the Court can further continue it on motions for summary judgment or 
deny our motion for summary judgment. Ina factual situation involved 
at that time the Court could further set it for further date for the 

deposition to be taken. 

The necessity of this Tariff Commission hearing, I submit, is 
without merit. The same situation occurred last year; the plaintiff 
came in for a preliminary injunction or a temporary restraining order 
because there was a Tariff Commission hearing to be heard, and that 
was heard before Judge Morris. We had arguments for several hours 
and Judge Morris denied relief at that time, saying there was no basis 
in fact or law for the court to impose an injunction enjoining the Tariff 
Commission from holding a hearing since it is purely an investigative 
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hearing and holds it is not determinative of what business it -- they 
simply advise the President and it becomes the function of the President 
to perform. The very hearing the plaintiff sought to stop was held and 
held in favor of the plaintiff. | 

I submit there is no urgency at the present time to push this case 
any further than it has been pushed. 

THE COURT: Is there any restraining order in the case at the 
present time? 

MR. MARTIN: No. May I respectfully suggest in ile 
memorandum of points and authorities in support of the motion to quash 





the defendants did not raise the question in opposition to our deposition 
about the merits of the case. © The defendants claim that the testimony 
sort to be elicited was privileged under the Rule. We believe we can 
convince Your Honor in five minutes that the testimony is not privileged 
5 under the rule or under the regulations. | 

THE COURT: Since the Government feels that the Court cannot 
pass upon the motion to quash without hearing some of the merits of the 
case I do not see how I can advance the matter. 1 will try and dispose 
of it in its entirety on the 12th and if it is necessary for you to have a 
continuance, if the Court rules in your favor for the deposition, I will 
put the motion for summary judgment down on the first available date 


after the 12th. 3 
(Thereupon, the instant matter was concluded. ) | 

* * x * x * * | 

! 

1 Washington, D. C. | 


Monday, August 12, 1957 
The above-entitled matter came on for hearing before the 
Honorable EDWARD TAMM, judge of the United States District Court, 
at 10:00 a.m. | 


ca * * * * * * 
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PROCEEDINGS 


THE DEPUTY CLERK: Wolff, et al., versus Benson. 

THE COURT: There are four motions pending in this matter 
this morning, including a motion for summary judgment for the 
defendant. I believe as a matter of logic, unless counsel feels to the 
contrary, that we should dispose of that motion first. If that motion is 
ruled upon favorably to the plaintiff the other motions are pending; if it 
is adverse to the plaintiff the other motions are moot. Is that not true? 

MR. MARTIN: That is true, Your Honor. 

THE COURT: Very well. I will hear that motion first, then. 
The Government, as I understand the pleadings in this case, has never 
filed an answer. When you move for summary judgment you admit 
all allegations which are well pleaded. 

The plaintiff alleges in this case that subordinates of the Secretary 
of Agriculture have conspired with the California Fig Institute and officers 
to devise a plan to restrict imports of dried figs contrary to law. 

Which do you admit in these facts by motion for summary judgment? 

MR. CASEY: No, Your Honor. I believe the affidavit submitted 
in support of the motion counter that, plus the fact that I believe the law 
is on motion to dismiss for summary judgment, accruing after law, such 
as an allegation of conspiracy, is not a fact which is admitted. 

THE COURT: Go ahead. 

MR. CASEY: With the Court's permission I would like to use the 
blackboard to demonstrate part of the argument. 

THE COURT: You may. 

MR. CASEY: At the outset I should like to point out the way in 
which this whole situation came about. 

THE COURT: I have read the pleadings. I know how it came 
about. 

MR. CASEY: Going into the merits of the case: I submit that 
the order which is presently being attacked is a valid order for the 
reasons that the record as it now exists before Your Honor containing 
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the entire administrative file and the proceedings before the Secretary 
support the position that the order as presently promulgated is a valid 
order, and for that reason the actions taken under the order, such as 
the Section 22 proceeding which was proposed by the Secretary of 
Agriculture to the President, was a valid authorized action by the 
Secretary. : 
This order is valid for the reasons that when the fig industry first 
went to the Secretary of Agriculture and the Department of Agriculture 
and requested that he look into the question of a Federal marketing 
order and agreement for this industry the Secretary investigated this 
situation. This was prior to any action being taken. As a result of 
his investigation the Secretary directed that public hearings be held in 
Fresno, California, which hearings were held in Fresno, California, 
in June. | 
At this public hearing all parties interested in this proposed 
regulation were given an opportunity to present their views. Volum inous 








evidence was taken, as the record shows, arguments, and the 
plaintiffs had an opportunity at that time to enter any objections or 
evidence that they had. They did not appear either formally or 
informally, nor did they present any evidence, although one of the 
affidavits indicates there was a representative of the plaintiff present 
at those hearings although he did not enter an appearance. : 

As a result of this hearing and the evidence adduced the Secretary 
of Agriculture, through his subordinates in the Department of 
Agriculture, considered the findings and the evidence as well as the 
briefs submitted by the parties or the people who were interested at 
that time. Asa result of this consideration the Secretary issued a 
recommended decision and issued findings that the fig industry in 
California -- figs are grown in California in this country ms was ina 
distressed economic condition. At that hearing there was quite a bit 
of evidence by the fig industry that imports of foreign figs into the United 
States had adversely affected the economic condition of the domestic fig 
industry. These were before the Secretary and considered by the 
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Secretary at that time. 

As a result of this recommended decision the Secretary issued a 
proposed order and agreement and provided a ten-day period for 
exceptions to be filed. This was the first time that the plaintiffs 
actually made an appearance in this case. They filed a brief in 
opposition to the ‘proposed order. 

In issuing his final decision the Secretary considered the 
opposition and the exceptions filed by the plaintiffs as well as the 
exceptions filed by the other persons who filed briefs in this case in 
opposition. 

On January 5, the Secretary issued -- and this was 1955 -- his 
decision. This decision found tha the proposed order would tend to 
effectuate declared policy of the act and that declared policy being that 
the fig industry was in a distressed condition and in order to achieve 
parity price for farmers it was necessary to enter into a Federal 
regulated marketing situation. This was done in order to effectuate 
close liaison between the state organization, which was the California 
Fig Advisory Board, which was an administrative agency of the State 
of California, as well as the Federal operation. 

It was originally the state board with the private fig industry that 
came to the Secreatry and asked for these regulations. 

The decision being made that an order and agreement was 

necessary and would effectuate the purpose of the act the 
Secretary submitted to the producers the order for their vote. Ninety- 
seven per cent of the producers voted for the order. They also 
submitted the proposed agreement to the handlers for their execution. 
Eighty-nine per cent of the handlers who handled eighty-nine per cent 
of the figs agreed and executed the agreement. 

On March 17, 1955, the Secreatry issued the order and agreement. 
The order and agreement, which is a part of the record before Your 
Honor, sets forth the basis upon which the order was entered. It 
recites the evidence that was taken before the public hearing at Fresno; 
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it recites the exceptions that were made and considerations that were 
given to them and completely complies with the act as to the method of 
setting up the order. | 

Subsequent to this order having been issued an order issued in 
March 1955 -- the first period of regulation went from March 1955, 
that started about May 2, I believe, until July 31. During that period 
there was no request for Section 22 relief by way of restricting imports. 

There was a second market period from July 31 through August 1, 
1956. During that period there was no restriction sought on imports 
by way of Section 22. It was only during the third period which 
commenced on August 1, 1956, that the Secreatry requested the 
President to have the Tariff Commission cause an investigation to be 

made to determine whether or not figs were being imported in 
such quantity or such a manner as to depress or materially affect a 
fig marketing program that was in existence in the United States under 
the agriculture program. | 

At that time the plaintiff filed a suit in this court seeking an 
injunction against the Tariff Commission and the Secretary of 
Agriculture to enjoin them from holding that hearing which was 
scheduled for last October. We filed an exhaustive opposition to that 
motion for preliminary injunction which was heard before J udge Morris. 

Your Honor has seen the findings of fact and conclusions of law 
that Judge Morris held. That hearing by the Tariff Commission was 
held in October. Asa result of that hearing the Tariff Commission 
recommended to the President, and their sole purpose is only one of 
advisory, that no tariff restriction be entered, they did not find the 
situation was such that would warrant tariff restrictions. ‘That 
recommended decision went to the President and the President did not 
act upon it, that is, he did not accept it, he did not reject it. However, 
for the plaintiffs, so far as they were concerned, no restrictions were 
forthcoming. : 

The next step was that in July, or, rather, August 15 or July 15 of 
this year, just last month, the President sent the fig matter back to the 
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Tariff Commission and directed them to hold another investigation into 
this fig industry and determine whether or not tariffs should be 
raised or not. That hearing is scheduled to be held August 25 of this 
month. The purpose of that hearing is solely to determine whether 
or not the imports are such as to affect the present-marketing order in 
existence in the country and would affect the program as it exists under 
the Agriculture Department to such an extent that the farmers in this 
country would not achieve parity, which is the purpose of the order and 
declared policy of the act. 

I submit that on the merits of this case, so far as the order is 
concerned, this situation that existed, the entire administrative 
procedure having been completely complied with, the order being a 
valid duly promulgated order based upon sufficient findings by the 
Secretary as a result of those public hearings, that the order itself is 
valid and therefore any Section 22 proceeding subsequent to it are valid. 
Therefore, the Government will be entitled to summary judgment on 
the basis of the merits of the case itself in that the order and the 
agreement are valid. 

While we rely on the merits we also have certain technical 
defenses which we also like to raise at this time and the primary one 
of which is standing to sue.. On that basis I should like to point out 
to Your Honor that the position of the plaintiffs in this case is far 
removed from one who is in a position to attack this order. 

We start out, originally, with the fig industry, which comprises 
both the state and the private organization in California, and their 
relationship with the Secretary of Agriculture, who promulgated this 
order. Once the order was in existence the Secretary requested the 
President to initiate a tariff investigation. The President sent this 
to the Tariff Commission for the purpose of this hearing. Once that 
was determined the Tariff Commission sent it back to the President 
for his determination. The President must then make a determination 
to either raise the tariffs or not to. It is only after this next step is 
made that the plaintiffs can possibly be injured in this case. 
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I submit the plaintiffs in this position are in no way in a legal 
Status to attack, by way of standing, the order entered into by the 
Secretary back here in 1955 regulating the fig industry in California. 

I submit this has been cited by the decisions in our own Court of 
Appeals, primarily in the United Milk Producers of New Jersey against 
Benson, decided in 1955, and more subsequent case of Benson versus 
Schofield, which was decided in 1956 by our Court of Appeals. 

In both of those cases persons who were not parties to the 
marketing order brought suit attacking the order and in both instances 
the Court held that those persons not party to an order have no standing 

10 to sue or attack that order. 

The plaintiffs attempt to overcome the United Milk Producers case 
and the Schofield case by a citation of the case of Columbia Broadcasting 
System versus United States, which was decided by the Supreme Court 
in 1941, which is reported in 316 U.S. The same effort to use CBS to 
overcome the standing to sue was used by the plaintiffs in the New 
Jersey Milk Producers case and it was completely disposed of by 
Judge McGuire in the District Court, and again it was completely 
briefed by both sides and submitted to the Court of Appeals in this case. 
The Court of Appeals did not even see fit to mention the = case and 
disposed of it on the standing to sue question. 

Judge McGuire held in the Milk Producers case wale it was in 
the District Court, and I quote from his decision: 

"Columbia Broadcasting System, Inc., versus 

United States, 316 U.S. 407, 1942, is not opposite as 

in that case contracts were involved and thus there ; 

was a direct and legal invasion of the plaintiff's 

rights." 

The plaintiffs, who are appellants in the Milk Producers case, 
argued to the Court of Appeals that Judge McGuire was wronging that 
instance and that case gave them standing to sue. In reply in that 
case the Government argued that the contractual rights that were 
involved in that case were sufficient to give CBS a standing because, 
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11 as Your Honor may recall from that case, the regulations issued 
by the Communications Commission were such as would virtually put 
CBS out of business or so materially affect its business that it attacked 
contract rights which CBS had with the local radio stations with which 
the Commission was controlling by its regulations. 

The Supreme Court held there it was direct invasion of the 
contractual rights of CBS because when the Commission entered this 
order or this proposed order that they had, or regulation, they were 
deliberately doing it to break off the contract relations which the radio 
stations had with CBS. I submit, that situation having been before 
the court in the Milk Producers case and the court having rejected it, 
that it is rejected again in this case for the same reason, that the 
plaintiff has no contractual relations, he stands in no position that CBS 
was, and for the reason stated in the Milk Producers case, as well as 





in Benson versus Schofield. . 
The plaintiff is in no position to attack this order; his allegations * 
of conspiracy will gain him nothing. The same attempt was made in = 


the Alabama Power case, which is cited in the Milk Producers case 
and the Schofield case as the law behind the standing to sue proposition, 


and the Court completely disposed of this argument about conspiracy % 
there. " 
The same argument about conspiracy has long been raised in ° 
12 these agriculture cases. + 
I would like to cite a case to Your Honor which is not in my ° 


brief and which I would like to bring to Your Honor's attention at this 
time, and that is the case of The United States versus Rock Royal Co- 


Op, which is reported in 307 U.S. 533. This case was one of the < 
original cases arising out of the Agricultural Adjustment Act, and in x 
that case the Court determined the constitutionality of the Act and also * 
disposed of the allegations and in this case they cite the allegations of A 


conspiracy, even had they been true, were not sufficient to invalidate 
this order, and in that particular case the parties who were seeking to 
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obtain this marketing order had gone around and solicited the various 
handlers and producers and had made false and a statements 
to them. 

There were many allegations that this conspiracy was. between 
these people who were proposing the order and the Secretary of 
Agriculture, and false statements alleged to be made by the Department 
of Agriculture itself. | 

The Court there held that all of these allegations of conspiracy 
were not sufficient to overcome the validity of the order itself as it 
stood predicated upon the proper hearings and evidence that was 
adduced at the public hearings in determining whether or not this order 
should be issued. | 

That Rock Royal case was reasserted by the a Court in 
the case of Hood versus United States, reported in the same volume, 

13 307 U.S. 588. ! 

The plaintiff also alleges that the order is defective in that there 
is an invalid delegation of authority. The order, as Your Honor will 
notice, indicates as part of the method of operation that a fig com- 
mittee shall be constituted in the State of California. This fig 
committee has certain functions to perform under the order; number 
one, the Act itself specifically provides that the Secretary shall create 
such a committee for the purpose of administering this order and it 
shall be a general situation of the United States, that it is an agency of 
the United States -- and that seems to be plaintiff's main objection, 
that it is not an agency of the United States and cannot be delegated 
authority. The fact it is an agency is completely disposed of by the 
case of the United States versus Levine, which is reported in 129 F. 
2d. 745, and this is not in my brief Your Honor, in which Judge Chase 
of the Second Circuit held that a member of the administrative 
committee under a milk order in New York was an agent of the Federal 
Government and in a criminal prosecution, which the Levine case was, 
charged him with accepting a bribe as a Federal officer, that case held 
that the act created an agency and authorized the Secretary to nominate 
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this individual as an agent and as such he was an agent of the United 
StatesGovernment. The mere fact he also worked for the state 
government did not remove him from the capacity of agent for the 
14 Federal Government. 

The other allegation of the plaintiff that the code is wrong and 
that it is improperly codified in the United States Code is also without 
merit. The argument advanced by the plaintiff at this time on that 
point was originally raised by the exceptors in the proposed order, or 
exceptions to the proposed order that were filed by the Secretary. The 
exceptors raise the identical point the plaintiff is now raising. 

The Secretary in his decision completely answers that allegation 
and to a certain extent we have repeated his answer in our brief. The 
answer by the Secretary is contained in 7 CFR 964, Government Exhibit 
1-B. The main point here that plaintiff argues is that the code 
includes Section 22 by reciting Section 624, which is actually Section 22 
of the Act, as being one of the powers of the Secretary, and the 
Secretary, in formulating this order, exercises powers under the 
Section 22 escape clause. 

I think the word "power" is confusing in this instance because the 
Act, as it existed when the Secretary issued this order in 1954, had 
been amended many times since the original Act in which they use the 
words, “the powers conferred upon the Secretary under this title." 

The title was amended many times and in 1937, I believe it was, Section 
22 was added as a portion of the Act. The Act was later amended and 

15 re-enacted without substantial changes in 1941 or 1942, and at 
that time Section 22 was part of the entire Act and reading the Act as it 
is the powers of the Secretary under this title include Section 22. 

The powers that the Secretary exercises under Section 22 are the 
powers that he has upon investigation and determination that imports 
are materially affecting a marketing order, he has the power to 
recommend to the President certain conditions; so certainly when he is 
formulating an order he is required not to act in a vacuum but to 
consider the entire situation as it exists when he issues the order. 
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Certainly the effect that imports are having upon a commodity 
which he is considering from the standpoint of reaching parity is 
certainly a consideration that he must be cognizant of. i 

That this order is a valid order and that the powers conferred on 
the Secretary under Section 22 -- if "powers" is the proper word to use 
-- were in fact not exercised until the marketing order was in its third 
phase. It had gone through two marketing periods before the 
Secretary sought to have Section 22 proceedings in effect. When he 
did seek to have them in effect the Tariff Commission found adverse to 
him and in favor of the plaintiff. So far as the plaintiff's injury is 
concerned, it is purely speculative even at this time when the 
investigation now pending before Tariff Commission which will be held 

August 20, is purely speculative as to whether or not the Tariff 
Commission will recommend increased tariffs; they did not the last 
time. ! 

IT submit to Your Honor, the position of the Government is that 
the order as it exists today, as it was when it was promulgated, is a 
valid order under the Agricultural Adjustment Act, and that the 
plaintiffs are in no position in this suit to attack this order since they 
have no standing tosue. Thank you. 

On those bases the Government submits the evinapilati should be 
dismissed or that summary judgment should be granted in favor of the 
Government. I might also add that the case of Benson versus 
Schofield is authority for the proposition that the complatnt should be 
dismissed where the plaintiff has no standing. 


* * a * * * * 


THE COURT: Do you need a blackboard to illustrate your 
argument? : 

MR. MARTIN: Ido not think so. 

THE COURT: What do you say is your capacity to § sue in this 
case? ! 
MR. MARTIN: My capacity to sue is that the as were 
engaged in a lawful business in accordance with the laws passed by 
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Congress and proper administrative regulations in pursuance of such 
laws; that the actions of the defendant unlawfully threatened that 
business. 

THE COURT: Have you been hurt? 

MR. MARTIN: No, Your Honor, except in defending these 
unlawful laches, which I could not think would be legal injuries. 

THE COURT: ‘You suffered no injury to the present time. Is 
that right? 

MR. MARTIN: That is right. 

THE COURT: The Government says that the Secretary acts in 
this situation in an advisory capacity, that he does not affirmatively do 
anything himself. The Government says that the President is the 
one who takes action but that at least to the present time he has not 
taken any action, that he has referred the matter to the Tariff Com- 
mission and there has been no affirmative action as a result of this 
reference. 


What, then, are you pursuing in this case? 
MR. MARTIN: Your Honor, the defendant Secreatry of 


Agriculture has taken positive action in approving this marketing 
agreement and order program with the object of limiting our business. 

18 His approval of that program establishes the legal relationship, 
if the program is legal. It establishes the legal relationship for 
subsequent action by the President which directly would restrict our 
business. 

We are proceeding in this case on the basis of a threat, but the 
defendant has taken positive action; there is no question about that. The 
defendant cannot alone take positive action to put the 'crimp’ in our 
business, but he has taken the action to establish his basis, which, until 
ruled otherwise by the Court, is a legal basis for action by the President. 

THE COURT: Very well. 

MR. MARTIN: There are several important facts pertinent to the 
question of jurisdiction which are not yet of record in the case. Most 
of these facts are a matter of common knowledge in that they are known 
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to the trade or have been published in the press, but in that way they.are 
hearsay and we have not been able to get them in the record yet. We 
endeavored to get them in the record for the purpose of this hearing on 
summary judgment by our notice of deposition. i 

Under the rules we are entitled to present affidavits or depositions 
on the motion for summary judgment. We feel very strongly that the 
Court should grant us the opportunity to present the depositions of 
information within the exclusive knowledge of the defendant, that is, 
exclusive so far as judicial proof is concerned. We do not believe 


Your Honor would accept newspaper reports or trade tnforjnntion asa 
substitute for direct testimony. 

Some of these facts which are not yet in the record deal with the 
origin of the case and they go back beyond Mr. Casey's ptt of departure, 
namely, for example, they go back to the time when the California Fig 
Institute expressed dissatisfaction with the existing tariff rates on 


imports. : 
The imports of figs are subject to tariff duty that are ‘equal to 
thirty-five or thirty-six per cent and the imports of fig paste are 
subject to rates around fifty-five or fifty-six per cent, ‘These are 
specific duties that are equivalent depending on the volume of the 
imports. Under our understanding the California Fig Institute 
approached the Department of Agriculture to find ways and 'means of 
obtaining additional restrictions on imports. As a result of those 
conversations it was decided to adopt the marketing agreement route, 
the basis being that marketing agreements are entitled to protection 
under Section 22 against being destroyed or nullified by imports. 

This thing has been pending a good deal longer than would appear 
on the surface, I mean the efforts to get import restrictions. 

I understood Mr. Casey to say that there was no request for 
Section 22 action during the first period of operation of the marketing 
agreement. This, again, is not of record in this case, but it is of | 

record in the proceedings before the Tariff Commission, namely, 
the marketing agreement, although approved in April or March, was not 

: | 
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put into effect until May 2, 1955. That had to do with the quality 
control program that Mr. Casey spoke of. The same month, we 
believe it was on or about May 30, application was filed for action under 
Section 22. Later in the summer, according to the testimony in the 
Tariff Commission hearing, the Department of Agriculture either | 
formally or informally passed the request on to the White House asking 
the President to direct an investigation under Section 22. The matter 
was pending there for a good many months. I think it is a matter of 
official notice that the President was very ill in the fall of 1955. 

In any event, after the Secretary had either formally or 
informally told the President that imports were about to ruin the 
marketing program it turned out that the California figs sold for over 
parity prices that season, so the request for action to control imports 
was withdrawn. That was much later, probably in January of 1956... 
So the direct connection between the promulgation of the marketing 
agreement and the immediate effort to get import restrictions under 
Section 22 is quite evident, although, as I say, I do not believe it isa 
matter of official record in this case as yet. We hope to bring that 
out on the deposition of the Secretary of Agriculture. 

On this standing to sue contention of the Government, we base 

21 our case mainly on Columbia Broadcasting System and Stark 
versus Wickard, which cases are referred to in our memorandum in 
opposition to the Government's position or motion to dismiss. 

The Government made strenuous efforts on the standing to sue 
theory in those cases. While I believe they had some success in the 
lower court they had none in the Supreme Court. 

T would like to read from the Columbia Broadcasting decision, a 
rather brief quote. Incidentally, the regulations of the FCC that were 
involved in that case had not been enforced and they were not directed 
by name against CBS, although I think there is no question but that they 
were intended to dilute the CBS network. In our case the marketing 
agreement program is not directed by name against the plaintiffs. 
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I think there is no question but that the object is to dilute our 
business. | 

In disposing of the standing to sue argument the Supreme Court 
said, at page 422 of Volume 316 U.S.: | 

" . . . Appellant's standing to maintain the | 

present suit in equity is unaffected by the fact that : 

the regulations are not directed to appellant and do : 

not in terms compel action by it or impose penalties — 

upon it because of its action or failure to act. It is 

enough that, by setting the controlling standards for | 

the Commission's action, the regulations purport to _ 

operate to alter and affect adversely appellant's ; 

contractual rights and business relations with . 

station owners whose applications for licenses the 

regulations will cause to be rejected and whose 


licenses the regulations may cause to be revoked. 


tt 


At page 425: 

“The ultimate test of reviewability is not 
to be found in an overrefined technique, but in 
the need of the review to protect from the 
irreparable injury threatened in the exceptional 
case by administrative rulings which attach legal | 
consequences to action taken in advance of other 
hearings and adjudications that may follow, the 
results of which the regulations purport to control. 


ee 





We submit that this ruling of the Supreme Court is directly 
pertinent here. True, we have not been subject to an order; we are 
not at present subject to any penalty, but the order in question, Order 
Number 64, fits in very perfectly here because it sets up the so-called 
basis for the action to be taken in other hearings, namely, inthe 
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Tariff Commission hearing and the possible subsequent action by the 
President following that hearing. 

On the question of conspiracy, Your Honor, I guess I should make 
one more effort to clarify that point in this case. 

In its original opposition to our motion for preliminary injunction, 
as well as in its motion for dismissal of the case, the defendant treats 
our complaint as though we have accused him ofacrime. They cite 
Cooper versus O'Connor in this jurisdiction, defining criminal 
conspiracy. 

We have not made any charges of criminal action, Your Honor, 
and there is nothing in the complaint from which such a charge could be 
implied. The charge of conspiracy that we make is a civil conspiracy, 
such as was involved in the Pan-American Petroleum case, reported 
in Volume 6 of the Federal Reporter, second series, in which this 
definition was given and which we believe fits this case perfectly: 

A conspiracy is a combination of two or more 
persons to affect an illegal object as an end or means 
and joint purpose. Intent need not be to commit a 
crime or even a wrongful act if it is intended to 
accomplish the act by surreptitious or unlawful means. 


Our contention is that the promulgation of the marketing 
agreement in this case is clearly in violation of the Agricultural 
Adjustment Act, as amended. We think that the Secretary's findings 
make it clear that the purpose or the object of the order is to supply 
a legal basis for restricting imports. 

It is true that the findings make the formal requirements or the 
formal promulgation of an order will effectuate the purpose of the Act. 
We have no question about that, but we find it very interesting that in 
the findings of the defendant Secretary, as well as in the pleadings in 
this case, the. only specific object to be attained by the marketing order 
that is ever set forth anywhere is that it will supply a basis for 
restricting imports. The other alleged objects are the stereotyped 
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ones, conforming to the language of the law it is true, but in such 
general terms that one cannot get any additional specific object from 
them. | 

We call Your Honor's attention to the language used by Congress 
in section two of the Act. It has been revised many times, but the 
crucial language was enacted in 1935, incidentally, by the same law 
which puts Section 22 into the Agricultural Adjustment Act. | This 
language Congress wrote for Section 21 and it said through the excercise 
of the powers conferred upon the Secretary of Agriculture by this item, 
namely, by the Agricultural Adjustment Act, to achieve parity prices. 
Section 2, Clause 2, enacted simultaneously provided no power under 
this title should be used to keep prices above parity. | 

As of the time of enactment of this law in 1935 the Agricultural 
Adjustment Act contained grants of power to two officers. | Originally, 

under the 1933 law the power had been vested in the Secretary of 
Agriculture but the 1935 law granted power to the President through 
Section 22 of the Act, to restrict imports. ! 

We say it is quite significant that when Congress was enacting that 
power they wrote carefully into the statement of policy of the law that 
the powers to be used in achieving parity prices are those granted to the 
Secretary of Agriculture, but to protect the consumers the Congress 
carefully wrote that no power under the law, whether vested in the 
Secretary or in the President, should keep prices above parity. 

Having been enacted at the same time by the same section of the 
law we suggest that this differential treatment was not accidental but 
must have been very carefully planned by Congress and the result is 
that Congress very clearly never intended to give to the Secretary of 
Agriculture any power to consider imports in his various programs to 
achieve parity prices; only the power that was delegated by the law to 
him and not to the President, only the power delegated to the pers 
was to be used in achieving parity prices. 

In more recent years, Your Honor, efforts have been, made to 
vest in the Secretary of Agriculture the power over imports, ‘as the means 
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of achieving parity prices and those efforts have been very clearly and 
decisively rejected by Congress. 
26 Section 2, Clause 2 of the Act provides that no action may be taken. 
under this law to keep prices above parity. . 

In its findings in support of the marketing agreement we think it 
is reasonably clear that the Secretary decreed that the quality control 
regulations of the program were designed to enhance the price of the 
farmer or the price received by the farmer in relation to parity. We 
think it is clear but we would like an opportunity on deposition to make 
it a little clearer. 

Accept, please, for the moment the thesis the Secretary did make 
that finding. | He went on to provide in the order that these same 
quality control program regulations which were designed to enhance the 
price should remain in effect even though the price goes above parity, 
and this, Your Honor is not an abstract or theoretical proposition. 

The price did go above parity in the marketing year 1955-1956, and these 
regulations were kept in force. 

We submit that on the Secretary's own finding of the object of the 
regulations and the language of Clause 2 of Section 2 of the Act that 
this section is clearly invalid -- this section of the order is clearly 
invalid. 

I find some difficulty, Your Honor, on the question of delegation 
of power although this contention was made in our complaint and raised 
in our original motion for preliminary injunction, that the Secretary 
had provided for an unlawful delegation of power to the Dry Fig 

27 Administrative Committee. We have not had the benefit of the 
Levine decision relied upon by Mr. Casey. We had not been aware of 
that case until this morning. I am somewhat at a loss to discuss the 
case. All I can do is remind Your Honor that the Secretary cannot 
delegate to subordinates power that Congress has delegated to him 
unless Congress has specifically provided for that delegation. 

By the reorganization law and reorganization plan which has been 
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promulgated the Secretary does have power to delegate these powers to 
employees of the Department of Agriculture or agencies of ba 
Department of Agriculture. : | 

I do not know what the Levine case held, but I do not believe Your 
Honor would considera committee made up of private persons who take 
no oath of office to abide by the laws of the United States or that the 
members of the committee are employees of the Department of — 
Agriculture, or that the committee is an agency of the Department of 
Agriculture. | 

We believe that under the law the Secretary can delegate to the 

committee power to make recommendations, power to furnish him ~ 
advice, power to investigate certain facts for his guidance; but we do. 
not believe that the law permits the Secretary by order to tell the 
committee that in certain circumstances, "You may sell these products 
which I have declared to be surplus and should be kept off the market 
under my ruling, but if you submit a plan and I don't agree to it within 

28 a week then you may proceed to sell them notwithstanding I have 
not permitted the sale by direct decision." 

Your Honor, as to the legal rights of the plaintiffs to engage in 
the business of imports, we submit that we have a legal right. It is 
not a vested constitutional right, it is a right that derives from the laws 
of the United States which Congress has passed. ; 

The defendants have cited Buttfield v. Stranaham, which contains 
the language no one has a legal right to import or import at any 
particular rate of duty. That case must be considered in the context 
in which it was decided. The Congress, by the Tea Inspection Act, 
had ordained certain refined tea was not eligible for importation into ‘hs 
the United States. Plaintiffs in that case were importers of tea and 
when the Collector of Customs would not let them import the goods they 
filed suit in court. Their contention was that this was perfectly good 
tea, it would not hurt anybody, and they had a vested right, a 
constitutional right, to import the merchandise so long as it was sound 
merchandise. What they did was ask the court to substitute its 

| 
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judgment of what was good merchandise for Congress' judgment in 
pursuance of its legislative function. The Supreme Court said they 
did not have a vested right to import, Congress could regulate that, 
and the Court would not substitute its judgment for the judgment of 
Congress. 

We do not claim a vested right. But subsequent the case of 
Waite versus Macy, under the same Tea Inspection Act, illustrates the 
case we want to make here. There the plaintiffs were also importers 
of tea; their tea was not proscribed, though, by the act of Congress. 
The administrative officers had established a rule which would, if 
enforced, have prevented plaintiffs tea from being imported. Plaintiff 
said that rule was in contradiction of the act of Congress. Plaintiff 
convinced the Court that it was contrary to the act of Congress so the 
Court said there is no reason why plaintiff's position should not be 
sustained by injunction. 

We are in the same position as the plaintiff in Waite versus Macy. 
We do not challenge Congress’ right to limit our business of importing. 
We do challenge the right of the administrative officers to proceed 
contrary to the act of Congress and set up a basis for limiting our 
right to import. 

We believe our right to engage in the lawful business, as long as 
the business conforms to the laws passed by Congress and the lawful 
regulations under them, is well established by the cases Croton Watch 
case, Parker versus Lester, Traux versus Raich, which is cited on 
page 23 of our memorandum in opposition to the Government's motion 
to dismiss. 

We submit, Your Honor, that the court clearly has jurisdiction 

of this case under Stark versus Wickard and the Columbia 
Broadcasting cases. The Court has jurisdiction under its general 
equitable powers which were invoked in those cases; and the Court 
also has jurisdiction of legislation involving acts affecting commerce; 
of course, the Agricultural Adjustment Act is such an act affecting 
commerce. 
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We have asked for declaratory judgment, which is expressly 
provided. | 
The Government puts great stress on the standing to sue question 
and they cite the milk cases, the power cases, Alabama Power case, 
Kansas City Power Company, United Milk Producers, et cetera, none 
of which cases are pertinent to the question we have here. : All of those 
cases stood or fell, and they fell, the cases cited by the Government, 
on the point that the plaintiffs in the case were essentially complaining 
about competition, which competition was lawful, even though the 
plaintiffs claimed that their competitive life was being made more 
difficult by allegedly lawful actions of governmental officers. Neverthe- 
less the court said that the competition was itself lawful and their 
complaint went to an increase in lawful competition which did not give 
them any standing to challenge the governmental action. : 
In this case we do not complain about competition or increase in 
competition; what we complain of are threatened governmental acts 
31 designed to reduce or eliminate competition, namely, our 
competition from imports. We are not complaining about the 
government helping the California fig people, but what we are 
complaining about is the government threatening to take direct 
governmental restrictions either by imposing additional fees on imports 
-- a fee is something like a duty, the President proclaims it and the 
importer has to pay it in order to get his goods; those fees may amount 
to fifty per cent of the value of the goods -- or the government or the 
President has authority to impose an absolute quota, namely, to Say, 
"You may not import more than so many million pounds or so many 
thousand pounds of figs or fig paste." | 
In fact, at the hearing before the Tariff Commission last year 
representative of the defendant Secretary of Agriculture insisted on the 
necessity of having an absolute quota or having a series of absolute 
quota on imports, the total of which, in the case of fig paste, were 
much less than the plaintiffs’ imports. 
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Your Honor must understand that the plaintiffs have no monopoly 
on imports, there are other importers as well; but the quotas were 
much less than our own imports, to say nothing of the imports of the 
other people. 

I would like to get back to the question of the deposition which we 
need to establish our case. In moving to quash the notice of deposition 
the Government has cited 7 USC Section 608d. The Government has 

32 quoted clause 2 of that section, which says that the: 
". . . information furnished to or acquired 

by the Secretary of Agriculture pursuant to this 

section shall be kept confidential by all officers and 

employees of the Department of Agriculture..." 
et cetera. 

Of course, that rule only applies to the information that is 
acquired by the Secretary under this section. We must look to clause 
1 of the section to find out what information is covered by it, and clause 
1 makes it clear that the section is limited to the following: 

"All parties to any marketing agreement, and all 
handlers subject to an order, shall severally, from time 

to time, upon the request of the Secretary, furnish him 

with such information as he finds to be necessary to 

enable him to ascertain and determine the extent to 


- which such agreement or order has been carried 
OGE s « «™ 


Mark it well. This action only applies to information furnished by 
members of marketing agreements or producers, it applies to nothing 
else. This section is the familiar rules of our law in which the 
government requiring citizens to supply detailed information about 
their business operations in turn keeps that information from their 

33 competitors or from the public at large, for that matter. It is 
private information. 

We have not asked for any such information, have no intention of 
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asking for any such. We donot needit. The information we have 
asked or which we hope to deduce by deposition concerns actions of the 
representatives of the California fig industry and of the personnel of 
the Department of Agriculture leading up to the formulation of this 
marketing agreement, and actions taken in the execution of : the 
marketing agreement which we suggest support our thesis that the only 
substantial object of the marketing agreement is to obtain restrictions 
on imports. 

The regulations on which the claim of privilege is based is set 
forth in our opposition to the motion to quash. It is obviously an 
elaboration of the rule set out in section 608d, clause 1 of Title 7 of 
the Code. This regulation is limited to: | 

", . . information in the possession of any 

official which relates to the business or property 3 

of any person, and which was furnished by, or 

obtained from, such person pursuant to the provisions 

of any marketing agreement or marketing order, shall 

be kept confidential and shall not be disclosed, . . : " 


34 THE COURT: How does this go to the defendant's motion to 
dismiss ? 

MR. MARTIN: The information that we need on depsettion is so 
important to the ruling on the motion to dismiss -- | 

THE COURT: How? 

MR. MARTIN: We believe the deposition will round out the 
information that there was a conspiracy in this case, and will also 
remove any doubts that the object of the marketing agreement was 
contrary to law, namely, it was to restrict imports rather than regulate 
agricultural surpluses in the United States. We believe the deposition 
will produce those facts. | 

THE COURT: I have understood you to say that it was your 
position that the Secretary of Agriculture had no authority to invoke or 
set up tariff restrictions or limitations in connection with the marketing 





| 
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agreement. Is that correct? 

MR. MARTIN: It is more than that, Your Honor; he has no 
authority to do it; he has no authority to consider the desirability of 
import restrictions and promulgate a marketing agreement. 

THE COURT: Doesn't the Government, on page 10 of their 
points and authorities, quote Section 22 of the Act as providing that the 
Secretary may, if he finds a domestic program unsatisfactory, so 
advise the President? . 

MR. MARTIN: That is right. That has been the law since 
1950, but that is a different thing from the Secretary adopting a 
marketing agreement with the object of restricting imports. Once the 
marketing agreement has been lawfully adopted we believe it is quite 
appropriate and legal. Of course, it is legal. We believe it is 
quite appropriate the Secretary should advise the President when 
imports seem likely to impose upon that marketing agreement. The 
legal defect here goes way back of that period, it goes back to the 
original promulgation of the marketing agreement when the Secretary 
adopted it as part of an import restriction scheme; therein lies the 
basic illegality in the case. 


Your Honor, we submit that the Court has jurisdiction in the case; 


the plaintiff has standing to sue; the plaintiff is threatened with 
irreparable injury, and the Government's motion to dismiss, or in the 
alternative, for summary judgment should be denied. 

MR. CASEY: May it please the Court, on the question of these 
depositions, as well as the conspiracy, I would simply like to point out 
to Your Honor the one point that the Act itself requires that the finding 
and issuance of an order -- subsection 4 of section 608c: 

‘After such notice and opportunity for hearing 

the Secretary of Agriculture shall issue an order if he 

finds, and sets forth in such order, upon the evidence 

introduced at such hearing . . . that the issuance 

of such order and all of the terms and conditions 

thereof will tend to effectuate the declared policy of 

this chapter with respect to such commodity." 


i 
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The Secretary having done that, the review which the plaintiff is 
- entitled to, even if he has standing, is a review simply of the record 
in this case on this order which is before the Court as Government's 





a Exhibit 6. ! 
» THE COURT: What do you say to counsel's statement that this, 
si in effect, is not a marketing agreement at all, this is a is cals to 
- prohibit imports? 
| MR. CASEY: I say that it is not, Your Honor, acess the 
. evidence which supports this order is ample, and it is sufficient to show 
¥ this order was promulgated for the sole reason it will tend to effectuate 
” the declared policy of the Act, and that is to obtain parity for the 
a farmers; and that record is replete with evidence to support that. The 
fact that the Secretary considered that he had power under section 22 
- to make a recommendation to the President does not render this order 
o invalid. The Secretary had authority to consider that. 
: The record is clear and the affidavit we submitted, I submit, 
. show that it is true that the advocates of this order , the fig industry, 
37 wanted section 22 proceedings, they wanted to restrict imports, 


and the Secretary was aware of that; but the record also shows that as 
"i to our exhibits the Secretary made it absolutely clear to these advocates 
‘ of the order while that was a possibility under the order order was 
of no assurance that they would get it. 
I repeat, again, the Secretary cannot act ina vacuum ies he 
considers this order; that he must look at the entire economic picture 
| and consider all the effects that imports are having on the order that he 
has promulgated. i 
I submit that the plaintiff is not entitled, even if he has standing 
de novo, to review of the entire background, that he is limited to the 
, report in this case before the administrative agency. : 
- On that, I submit, the Government is entitled to summary 
judgment or to have the case dismissed. | 
Does the Court have any further questions? : 
THE COURT: No. _ I believe your associate has a note to pass. 
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MR. KRAUSE: I amJ. C. Krause in the office of the General 
Counsel in the Department of Agriculture. I merely wanted to point 
out that the order has operated on its own feet for three years. It is 
very similar to very many orders which have been issued by the 
Secretary under the Act. It has operated for three years and 
regulated a domesticindustry without section 22 relief having been 

38 granted by the President. | That was the purport of my note to 
Mr. Casey. 

THE COURT: Very well. 

MR. MARTIN: Your Honor, on that statement, those are 
conclusions. We wanted to bring out the facts relative to those 
conclusions on the deposition of the Secretary. 

MR. KRAUSE: I think the facts are a matter of public record. 
The order is in the Federal Register. It is.self-apparent what it does, 
and self-apparent it has been effective for three years. I think it is 
quite apparent the President has not seen fit to provide section 22 
relief even though the domestic industry is presently under regulation. 

THE COURT: The Court believes upon the basis of the record 
before it that it must grant the Government's motion to dismiss. The 
Court will do so. 

' MR, CASEY: ‘May I submit an appropriate order? 

THE COURT: You may. 

(Thereupon, the instant proceedings were concluded. ) 


* * &  ® * _ * 
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QUESTION PRESENTED 


In the appellees’ opinion, the only question presented on this 
appeal is: 

Whether the appellants, importers of dried figs and fig paste, 
have standing to challenge the lawfulness of a federal market- 
ing program which applies only to handlers of the domestic 
product, on the ground that the domestic marketing program 
may, perhaps, at some indefinite time in the future, provide 
the basis for Presidential action to restrict imports. 
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COUNTERSTATEMENT OF THE CASE 


Appellants are importers of dried figs and fig paste (Appts. 
App. 7-8). They brought this action to challenge the lawful- 
ness of a federal marketing program for California figs and to 
restrain an investigation undertaken by the Tariff Commission 
upon the request of the President, which, it was alleged, was 
likely to result in the adoption of restrictions upon imports. 

Appellants’ complaint was dismissed on the ground that they 
had no standing to attack the marketing order (Appts. App. 
27).2 Pending the appeal, the challenged investigation was 
completed and resulted in a recommendation by the Tariff 
Commission, and a decision by the President, not to impose im- 
port restrictions. 

As the record in this case shows, the marketing program here 
involved was formulated and adopted in full accordance with 


*The appendix for appellants is cited “Appts. App.—”. Appellees’ ap- 
pendix is cited “App.—”. 
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the procedure prescribed by the Agricultural Marketing Agree- 
ment Act of 1937, 7 U.S. C. 601 et seg. (App. 20-27). In 1954, 
the Department of Agriculture initiated a proceeding looking 
to the adoption of a federal program for dried figs produced 
in California, which is the sole commercial source for the 
United States product (19 F. R. 3092-99). At the hear- 
ings, extensive evidence was taken, all of it in favor of the 
proposed program and the exercise of federal power under 
the Act to complement the program of the State of Califor- 
nia. The Recommended Decision of the Deputy Adminis- 
trator of the Department’s Agricultural Marketing Service, 
published on October 6, 1954 (19 F. R. 6426-51), was adopted, 
with modifications, by the Secretary, after full consideration 
of the exceptions filed by appellants and others. Decision, 
published January 13, 1955, 20 F. R. 301-13. 

In his decision, the Secretary discussed at length, and re- 
jected, the contention that it was unlawful to issue a marketing 
_ order because one of the objects of its proponents was to seek 
import limitations under Section 22 of the Agricultural Mar- 
keting Agreement Act, 7 U. 8. C. 624, authorizing such pro- 
tection of a federal program. 20 F. R. at 304. He further 
_ held that Section 22 was one of the means provided by the 
Act for effectuating its policy. 20F. R. at 303-04. 

The proposed marketing order was submitted to a referen- 
dum of producers, and was favored by 97.9 percent of those 
voting, who grew 94.2 percent of the volume represented in 
the voting; the proposed federal marketing agreement was 
executed by handlers of more than 89 percent of the dried figs 
to be covered by the program (App. 27). Accordingly, Mar- 
keting Order No. 64 and Marketing Agreement No. 123 were 
made effective on May 2, 1955. 20 F. R. 1685, 1687-94. See 
7 C.F. R. 964.1 et seq. 

The order adopted provides for quality control (7 C. F. R. 
964.50-964.52) and, in addition, seis forth provisions for vol- 
ume regulation which may be imposed. 7 C. F. R. 964.55- 
964.58.. During the first two regulatory periods, May to July 
1955 and August 1955 to September 1956, only quality regula- 
tion was in effect (App. 27-28). During the third period, from 
August 1, 1956 to July 31, 1957, volume regulation was added 








3 


to control the dried fig surplus, after the necessary notice and 
proceedings (App. 28). See 21 F. R. 5970, 6887. Various 
technical amendments were also made in the selection and 
procedures of the administrative committee and in the quality 
control provisions, after approval by producers and handlers 
(App. 28-29). 21 F. R. 3800-01, 5376-78, 6140-42, 7649-50. 

On August 14, 1956, during the third regulatory period, the 
Secretary invoked Section 22 of the Agricultural Marketing 
Agreement Act of 1937, for the first time in connection with 
this program. Upon the recommendation of the Department’s 
Foreign Agricultural Service, he advised the President that 
dried figs and fig paste were practically certain to be imported 
into the United States during the 1956-57 season under such 
conditions and in such quantities as to render the federal mar- 
keting program ineffective and to reduce substantially the 
amount of the domestic product to be processed. The Secretary 
recommended an advisory investigation by the Tariff Com- 
mission (App. 34-35). 

On October 2, 1956, President Eisenhower directed the Tariff 
Commission to make such investigation under Section 22, and 
to determine whether there was need for import restrictions 
for dried figs and fig paste (App. 36-38). On the same date, the 
investigation was instituted by the Commission (App. 38-39). 
21 F. R. 7692. On the following day, October 3, 1956, appel- 
lants instituted the instant action (Appts. App. 1-6). 

In their complaint, appellants alleged that they were im- 
porters of dried figs and fig paste, and that a restriction upon 
imports would result in “immediate and irreparable injury, loss 
and damage in their business, all growing out of the initial 
unlawful action of defendant Secretary of Agriculture.” 
(Appts. App. 5.) They asserted that there was no lawful 
basis for a Section 22 proceeding since the marketing program ~ 
was not a legitimate application of the 1937 Act but, rather, 
part of an unlawful conspiracy to restrict imports (Appts. App. 
2,34). It was also charged that the Secretary had unlawfully | 
delegated powers to a committee of private fig producers and 
had violated the Act’s policy on parity (App. 4-5). 

_ Appellants sought a judgment declaring that the marketing 
agreement and order were invalid; enjoining the Secretary of 
455970—_58——-2 
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Agriculture from participating in the Tariff Commission in- 
vestigation pendente lite; enjoining the Tariff Commission 
from conducting the investigation and reporting to the Presi- 
dent pendente lite ; and permanently enjoining appellees from 
taking any steps to restrict imports of dried figs and fig paste 
in connection with or as a result of the federal marketing pre- 

gram (Appts. App. 5-6). 

Appellants moved for preliminary injunction to obtain the 
relief pendente lite prayed in the complaint, and bar the Com- 
mission’s investigation (App. 17-18). They stated that “im- 
mediate and irreparable injury” was imminent, alleging (App. 
18): 

Section 22 investigations and hearings almost always 
result in restrictions on imports. Of 37 commodities 
involved to date, import restrictions have been imposed 
on 33. 

With its opposition to the motion for preliminary injunction, 
the Government introduced the affidavits of officials of the 
Department of Agriculture and the California Fig Institute, 
which set forth the background of the program and contro- 
verted the conspiracy charges (App. 18-34, 39-41). On Oc- 
tober 25, 1956, the district court denied appellants’ motion 
(App. 42), pointing out that the Tariff Commission’s investi- 
gation was required by statute and its “function * * * in 
this hearing is advisory and * * * not controlling on the 
President” (App. 44). 

Thereafter, on August 12, 1957, four motions came on for 
hearing in the court below—appellees’ motion to dismiss or 
for summary judgment (Appts. App. 11-12), appellants’ mo- 
tion for summary judgment (Appts. App. 19-20), appellants’ 

“motion for judgment by default (Appts. App. 6-7) and 
appellees’ motion to quash the taking of depositions of the 
appellee Secretary of Agriculture and other officials of the De- 

partment of Agriculture (Appts. App. 21). At the hearing, 
~ the district court stated that appellees’ motion to dismiss or 
for summary judgment would be considered first “as a matter 
of logic”, since if it were granted, the other motions would be 
moot; appellants’ counsel concurred (Appts. App. 34). 
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After hearing argument (Appts. App. 34-58),. the district 
court granted appellees’ motion and ordered the complaint 
dismissed on the ground- that appellants had no standing to | 
attack the Secretary's marketing order (Appts. .App. 27). 
From this judgment, the appellants have prosecuted the in- 
stant appeal. 

Meanwhile, as a result of the diatriet court’s earlier denial 
of a preliminary injunction, the Commission had completed 
its investigation. On December 17, 1956, it reported to. the 
President that there was no basis for the imposition of re- 
strictions on the imports of dried figs and fig paste pursuant 
to Section 22, since it did not appear that imports during the 
1956-57 season would be in such quantities or under such 
conditions as to render ineffective or materially interfere with 
the federal marketing program or to reduce. substantially the 
amount processed from the domestic product. 

The President did not act formally upon this recommenda- 
- tion but, rather, on July 18, 1957, requested a further investi- 
gation .by the Commission. This was undertaken (22 F. R.. 
5908) and was in process at the time the district court dismissed 
the complaint below. . 

Thereafter on September 17, 1957, the Commission concluded 
that there was no basis for the imposition of import restrictions 
during the 1957-58 season, again reaching the conclusion that 
there was no likelihood that imports would interfere with the 
federal program or domestic production. In addition to its 
analysis of the quantity and type of anticipated imports, the 
- Commission examined the nature of the marketing program. 
For the 1957-58 season, no volume controls have been adopted . 
and only quality regulations are in effect under Marketing 
Order No. 64. The Commission determined that these quality 
controls do not have any definitely ascertainable effect of 
enhancing prices or removing substantial quantities of mer- 
chantable figs from trade channels. Accordingly, it was 
believed that the current controls could not induce increased 
imports or be affected by them and no restrictions were re- 
quired. Commissioners Brossard and Schreiber dissented. - 

On October 23, 1957, the President accepted the Tariff Com- | 
mission’s Repat 
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- ‘Appellees then moved in this Court to dismiss the instant 
appeal .as moot, presenting the above facts and submitting 
with its motion copies of the Commission’s Reports of Decem- 
ber-17, 1956, and September 17, 1957, and of the White House 
press release of October 23, 1957. The motion was denied by 
= Court on January 23, 1958. 


STATUTE INVOLVED 


The pertinent provisions of the Agricultural Marketing 
Agreement Act of 1937, 7 U.S. C. 601 et seq., are set forth m 
the appendix, znfra, pp. 14-17. 


ARGUMENT 
ax | 


Appellants, importers of dried figs, have no standing to chal- 

lenge the lawfulness of a federal marketing program which 

' applies only to the domestic product, and under which there 
_areé no import restrictions in effect or pending 


' The Secretary’s marketing program for California dried figs 
imposes quality controls upon handlers of domestic figs, setting 
minimum standards for products acquired and disposed of by 
them. It also authorizes volume regulation of such handlers, 
the designation of surplus tonnages of California figs and rules 
for their storage and disposition. App. 27-28, 30-31; 7 
C: F. R. 964.50-964.58. Importers, such as appellants, are not 
subject to it in any way. Hence, they may not challenge the 
validity of the program, as the court below held (Appts. App. 
27). Furthermore, the fact that the marketing order might at 
some time in the future be used as a basis for import restric- 
‘tions presents a speculative, hypothetical situation, not a 
justiciable controversy.” , 


* Appellants’ brief also complains of the lower court’s failure to permit 

"it to take depositions and the failure to grant its motion for default (Brief, 

po. 34-42). Since the district court granted appellees’ motion to dismiss, 

' {t mever reached these questions. As appellants’ counsel agreed in the court 

below, the decision on the Government’s motion mooted the other pending 
motions. The exchange was as follows (Appts. App. 34) : : 

- “fhe Courr. There are four motions pending in this matter this morning, 

including a motion for summary judgment for the defendant. I believe as 











i 7 
A. The marketing program applies only to handlers of California dried figs, 
and does not affect appellants, who may not challenge its provisions ake 
- This Court has recently rejected other attempts by parties, 
not “handlers”, to contest programs adopted under the Agri- 
cultural Marketing Agreement Act, 7 U.S. C. 601 et-seqg.. In 


Benson v. Schofield, 98 App. D. C: 424, 236 F. 2d 719, certiorari. 


denied 352 U. S. 976, and United Milk Producers v. Benson, 96 
App. D. C. 227, 225 F. 2d 527, plaintiffs were milk producers 
who complained of serious financial loss as a consequence of 
orders applicable to the handlers who were their customers. 
This Court held that they had no standing to sue because they 
failed to show injury to a legally protected right; mere eco- 
nomic detriment was not sufficient. 98 App. D. C. at 427, 
236 F. 2d at 722; 96 App. D. C. at 229, 225 F. 2d at 529. 

The instant case must fall a fortiori. Appellants do not‘pro- 
duce, buy, sell or handle domestic figs subject to regulation 
(Appts. App. 7-8). They cannot complain even of-loss due 
to regulation of their customers, which was found insufficient 
in Schofield and United Milk Producers. In fact, appellants 


do not allege any detriment, economic or otherwise, resulting 


_ from the Secretary’s program, standing by itself. 


During 2 colloquy in the court below, this point was pasty 


established (Appts. App. 44): 


The Courr. You suffered no injury to the present time. 
Is that right? : 
Mr. Martin. That is right.* 


a matter of logic, unless counsel feels to the contrary, that we should 
dispose of that motion first. If that motion is ruled upon favorably to the 
plaintiff the other motions are pending; if it is adverse to the ne 
the other motions are moot. Is that not true? 
“Mr. Martin. That is true, Your Honor. ; 
“The Court. Very well. I will hear that motion first, then. * *.*”. ; 


* Appellants’ counsel then went on to state his theory of standing—that 
regardless of present or imminent injury, they may attack the legality of 
the marketing program since it establishes the basis for- oy pers 


(Appts. App. 44) : 


“Mr. Marrrn. Your Honor, the defendant Secretary of Pearitenc. ‘bas 
taken positive action in approving this marketing agreement and order pro-, 


gram with the object of limiting our business. 


“His approval of that program establishes the legal relationship, if. the 
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Accordingly, when the marketing order is viewed by itself, 

any defects alleged by appellants do not present justiciable 
issues, since appellants do not show “an injury or threat to a 
particular right of their own, as distinguished from the public’s 
interest in the administration of the law.” Perkins v. Lukens 
Steel Co., 310 U.S. 113, 125; Stark v. Wickard, 321 U. S. 288, 
304.‘ 
_ Appellants’ claim of justiciable injury depends solely upon 
the fact that the domestic program can serve as the basis for 
limitations or fees upon imports under Section 22 of the Mar- 
keting Agreement Act, to which we now turn. 


program is legal. It establishes the legal relationship for subsequent action 
by the President which directly would restrict our business. 

. “We are proceeding in this case on the basis of a threat, but the defendant 
has taken positive action; there is no question about that. The defendant 
cannot alone take positive action to put the ‘crimp’ in our business, but he 
has taken the action to establish his basis, which, until ruled otherwise by 
the Court, is a legal basis for action by the President.” 


As we show in I-B infra, pp. 9-13, this does not present a presently justici- - 


able controversy. 
“The Supreme Court in Stark v. Wickard, 321 U. S. 288, reaffirmed the 


necessity of justiciable injury as basis for a challenge to administrative ac- 
tion. Appellants (Brief, p. 30) rely upon the holding in that case, that milk 


producers were entitled to sue in order to dispute a deduction from sums 
due them in the “producers’ settlement fund”, even though the Marketing 
Agreement Act authorizes actions only by a “handler subject to an order” 
(7 U. S. C. 608e (15), infra, p. 14). However, as this Court has noted, the 
producers in Stark had standing only because the fund there involved be- 
longed entirely to them (“every dollar comes from the producer”) and they 
had a legal right to prevent its misapplication. Benson v. Schofield, 98 App. 
D. C. at 428, 236 F. 2d at 723; Gudgel v. Iverson, 87 F. Supp. 834, 842 (W. D. 
Ky.). ‘ 

This does not permit unrestricted attacks upon marketing programs. As 


: this Court went on to point out: “We still come back to the proposition, as 


the Stark case points out, that absent ‘justiciadle individual rights’ (italics 
ours), the detriment complained of is damnum absque injuria.” 98 App. 
D. C. at 428, 236 F. 2d at 723. 

Appellants cannot avoid this fundamental proposition by allegations of 


| conspiracy, which will not serve to give standing to sue. Kansas City Power 


&. Light Oo. v. McKay, 96 App. D. C. 273, 278-9, 225 F. 2d 924, 929-30, 
certiorari denied, 350 U. S. 884; Morgantown Glassware Guild v. Humphrey, 
98 App. D. C. 375, 377, 236 F. 2d 670, 671, certiorari denied, 352 U. S. 896. 





B. While the President may at some future time proclaim import restric- 
tions in order to protect a marketing program, after advisory recommen- 
dations by the appellees, the lawfulness of such hypothetical action is not 
presently justiciable 


Under Section 22 (a) of the Agricultural Marketing Agree- 
ment Act, 7 U.S. C. 624 (a), infra, pp. 14-15, the Secretary of 
Agriculture shall advise the President whenever he: 


-* * * has reason to believe that any article or arti- 
cles are being or are practically certain to be imported 
into the United States under such conditions and in 
such quantities as to render or tend to render ineffective, 
or materially interfere with any program or operation 
undertaken under sections 601-608, 608a-—608c, 608d— 
612, 613, 614-619, 620, 623, and 624 of this title * * * 
or to reduce substantially the amount of any product 
processed in the United States from any agricultural 
commodity or product thereof with respect to which any 
such program or operation is being undertaken * * * 

Thereupon: 


+ & & 


if the President agrees that there is reason for 
such belief, the President shall cause an immediate in- 
vestigation to be made by the United States Tariff 
Commission, which shall give precedence to investiga- 
tions under this section to determine such facts * * * 

Finally, after the Commission makes its investigation, and 
submits its report and recommendations, if the President 
“finds the existence of such facts” which were suspected by the 
Secretary, he shall by proclamation impose such fees or quan- 
titative limitations upon imports “as he finds and declares * * * 
to be necessary in order that the entry of such article or articles 
will not render or tend to render ineffective, or materially 
interfere with” the federal program. Section 22 (b),7 U.S.C. 
624 (b), infra, p. 15. 

It was the possibility of action under Section 22 which led 
to the instant suit and upon which appellants’ standing to sue 
depends. This is plainly appellants’ view, since they filed 
their complaint one day after an investigation was requested 
by the President, under Section 22, of the possibility that fig 
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imports would interfere with the marketing program for the 
domestic commodity (supra, p. 3).. The complaint’s asser- 
tion of aggrievement was concerned with the supposed con- 
spiracy to restrict imports through the use of Section 22 and 
the alleged imminent injury to appellants’ business (Appts. 
App. 2, 3-4, 5). Similarly, appellants now advert to the future 
use of Section 22. 

The Section 22 proceedings which led to this suit were termi- 
nated, pending this appeal, when the President decided that 
no action would be taken to restrict imports of figs and fig paste. 
This, of course, mooted appellants’ attack upon the prior ad- 
ministrative action.® All that remains now is the existence of 
a domestic program and appellants’ bald assertion that “ap- 
pellee Secretary of Agriculture and the California Fig Insti- 
tute will continue to seek further investigations and efforts 
to restrict imports as long as the program is in effect” (Brief, 
p. 18). 

However, the President’s decision in the completed proceed- 
ings also demonstrated that, despite appellants’ ominous pre- 
dictions, the existence of a marketing program does not imply 
the imposition of restrictions upon imports with any certainty 
‘or reasonable probability. This is, of course, apparent from a 
reading of the Act. Before such restrictions can come into 
being under Section 22, there must intervene an advice of the 
Secretary of Agriculture; a determination of the President to 
requést investigation by the Tariff Commission; a report of the 
Commission ; and a final Presidential determination and procla- 
mation. 

While appellants assert that the Secretary is dedicated to the 
goal of restricting fig imports, the fact remains that the market- 
‘ing program here involved had operated for more than fifteen 
months, and had entered its third regulatory period, before 
he first saw the need to request an investigation under Section 
22 (supra, pp. 2-3).® Furthermore, aside from speculation as 


' § See our Memorandum in Support of Appellees’ Motion To Dismiss Appeal. 

* When the Secretary first decided to go forward with the dried fig mar- 
keting program, he pointed out that any Section 22 relief would be “based 
- upon an altogether independent proceeding”. 20 F. R. at 305. The Recom- 
' mended Decision had stated that the possibility of Section 22 action was 
only one of the reasons for the program (19 F. R. at 6430) and, among other 
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to when the Secretary will act, there is no way of predicting 
the Tariff Commission’s report. -And, as the court: below - 
pointed out (App. 44), the functions of the Secretary and the 
Commission are merely advisory to the President, and agency 
action which provides advice, but does not alter legal rela- 
tions, is not justiciable. C..& S. Air Lines v. Waterman S.'S. 
Corp., 333 U. S. 108, 112-13; Employers Group v. National 
War Labor Board, 79 App. D. C. 105, 143 F. 2d 145, certiorari 
denied, 323 U.S. 725.” 
Only the President can decide to impose restrictions under 
Section 22 and until he does so, appellants are not affected by 
the marketing program. Furthermore, in no event would ap- 
pellants’ remedy be an action for injunctive or declarative re-' 
lief in the district court. Section 22 (c), infra, p. 16, provides 
that fees and limitations proclaimed by the President shall be 
treated “for administrative purposes * * * as duties imposed 
by the Tariff Act of 1930”; accordingly, to the extent that any 
review is available,* it would then be sought in the Customs 
Court and, by appeal, in the Court of Customs and Patent Ap- 
peals, under the administrative provisions of the 1930 Act. 19 
U.S. C. 1514, 1515, 1518; 28 U.S. C. 1583, 1541. - Cf. Morgan- 
town Glassware Guild v. Humphrey, 98 App. D. C. 375, 236 F. 


items, had set forth the feasibility and the importance of the quality controls 
(19 FB. R. 6430, 6434-36). That this is an actual dona fide program is also 
shown, in this record, by the various amendments adopted to enhance its 
effective operation (supra, p. 3). 

TIn OC. & 8. Air Lines v. Waterman 8. 8. Corp., the Court stated, with re- 
spect to the reviewability of orders of the Civil Aeronautics Board which 
required Presidential approval (333 U. S. at 112-113): 

“Until the decision of the Board has Presidential approval, it grants no 
privilege and denies no right. It can give nothing and can take nothing 
away from the applicant or a competitor. It may be a step which if er- 
roneous will mature into a prejudicial result, as an order fixing valuations 
in a rate proceeding may foreshow and compel a prejudicial rate order. 
But administrative orders are not reviewable unless and until they impose 
an obligation, deny a right or fix some legal relationship as a consummation 
of the administrative process. United States v. Los Angeles & Salt Lake 
R. Co., 273 U. 8. 299; United States v. Minois Central R. Co., 244 U. 8. 82; 
Rochester Telephone Corp. v. United States, 307 U. S. 125, 131. * * *” : 

* Section 22 (e), infra, p. 16, provides that determinations of the President. 
as to facts under Section 22 “shall be final”. See also United States v. Bush 
€ Co., 310 U. S. 371, 379; T. M. Duche & Sons v. United States, as A. 
(Cust.) 186, certiorari denied, 344 U. S. 830. . 


455970583 
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2d 670, certiorari denied, 352 U. S. 896; Horton v. Humphrey, 
146 F. Supp. 819 (D. D. C.), affirmed, 352 U.S. 921. 

_ Appellants would like to obtain a judgment from this Court 
on the hypothetical question of the propriety of import re- 
strictions under the marketing program “to hold in readiness 
for use” ® should the Secretary and Commission recommend, 
and the President decide, at some time to act under Section 
22. But such a desire does not rise to the dignity of a justi- 
ciable case or controversy. It presents abstract hypothetical 
questions, and prays an advisory opinion, beyond the power of 
the federal courts. Public Service Commission v. Wycoff Co., 
344 U.S. 237, 241-44; Skelly Oil Co. v. Phillips Petroleum Co., 
| 339 U. S. 667, 671-74; Eccles v. Peoples Bank, 333 U. S. 426, 
| 430-31; United Public Workers v. Mitchell, 330 U.S. 75, 89-90; 
Federation of Labor v. McAdory, 325 U.S. 450, 461; Aetna Life 
Ins. Co. v. Haworth, 300 U.S. 227, 239-41. 

The patent flaw in appellants’ argument that the domestic 
program establishes a “legal basis” for action harmful to them 
(Brief, p. 31; Appts. App. 44, supra, n. 3), is demonstrated 
_ by Eccles v. Peoples Bank, supra. In Eccles, the respondent 
' bank sought a declaratory judgment as to the validity of an 
express condition of its membership in the Federal Reserve 
System. This condition had been violated, authorizing the 
Board to revoke the membership. Nevertheless, because the 
Board had determined not to invoke the condition under the 
then existing circumstances, the Supreme Court held that the 
case was “hypothetical” and not ripe for adjudication. The 
Court stated (333 U.S. at 431-32): © 


* * * Especially where governmental action is in- 
volved, courts should not intervene unless the need 
for equitable relief is clear, not remote or speculative. 

* * * The concurrence of these contingent events, 
necessary for injury to be realized, is too speculative to 
warrant anticipatory judicial determinations. Courts 
should avoid passing on questions of public law even 
short of constitutionality that are not- immediately 
pressing. ** + 


* See Public Service Commission v. Wycoff Co., 344 U. S. 287, 245. 
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Eccles presented not merely a “legal basis” for future admin- 
istrative proceedings but the conceded existence of facts which, 
under the membership agreement, authorized immediate Board 
action. The need for judicial intervention is much more “re- 
mote and speculative” in the instant case, since any future 
threat to appellants will be contingent upon developments in 
the dried fig trade and the exercise of discretion by the appellees 
and, then, by the President.” 


CONCLUSION 


Accordingly, we respectfully submit that the decision below 
should be affirmed. 
Grorce CocHRran Dovs, 
Assistant Attorney General. 
Outver GascH, 
United States Attorney. 
Samveu D. Supe, 
LIONEL KESTENBAUM, 


Attorneys, 
Department of Justice, Washington 25,.D. C. 


*In contrast, Columbia Broadcasting System v. United States, 316 U. 8. 
407, relied upon by appellants (Brief, pp. 30-31), involved regulations 
already promulgated by the Federal Communications Commission, not 
possible future action. C. B. S. had standing to challenge those regulations, 
because they immediately affected the company’s contractual relations with 
its affiliated stations and threatened the latter with loss of their licenses if 
they maintained their affiliation. 316 U.S. at 414-15, 418-19, 422-23. This 
Court has recognized the distinction between the C. B. S. case and.situations 
where, as here, the injury was neither inflicted or imminent. See California 
Oregon Power Co. v. Federal Power Commission, 99 App. D. C. 268, 270, 
239 F. 2d 426, 433, where Judge Washington succinctly stated: 

“In all cases held reyiewable [including C. B. S.], something was happen- 

ing to the complainant. Either someone was doing something to him or he 
was placed under an obligation to do something. Petitioner here contends 
that simply being placed under an obligation is sufficient. But an obligation 
that does not require anything to be done is surely not entitled to our 
review. s* $7” 
See also United States v. Storer Broadcasting Co., 351 U.S. 192, 198-99. 
‘This Court has also noted that the C. B. 8. case involved statutory review 
proceedings which provided a more generous basis for suits than is available 
under the general restrictions on standing to sue (Bmployers Group v. 
National War Labor Board, 79 App. D. C. 105, 107, n. 4, 143 F. 24 145, 147, 
n. 4, certiorari denied, 323 U. S. 725). 











APPENDIX A 
STATUTES INVOLVED 


~The Agricultural Marketing Agreement Act of 1937, 7 U.S. t 
C. 601 et seq., provides, in pertinent part: 


Sec. 8c, 7 U.S. C. 608¢(15)-(A). 

Any handler subject to an order may file a written 
petition with the Secretary of Agriculture, stating that 
any such order or any provision of any such order or 
any obligation imposed in connection therewith is not 
in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall there- 
upon be given an opportunity for a hearing upon such 
petition, in accordance with regulations made by the 
Secretary of Agriculture, with the approval of the Pres- 
ident. After such hearing, the Secretary shall make a 
ruling upon the prayer of such petition which shall be 
final, if in accordance with law. 

Sec. 8c, 7 U.S. C. 608¢(15)-—(B). 

The District Courts of the United States in any dis- 
trict in which such handler is an inhabitant, or has his 
principal place of business, are hereby vested with juris- 
diction in equity to review such ruling, provided a bill 
in equity for that purpose is filed within twenty days 
from the date of the entry of such ruling. * * * 

Sec. 22,7 U.S. C. 624. 

(a) Whenever the Secretary of tenn et has rea- 
son to believe that any article or articles are being 
or are practically certain to be imported into the United 
States under such conditions and in such quantities as 
to render or tend to render ineffective, or materially 

‘Interfere with, any program or operation undertaken 
under this title or the Soil Conservation and Domestic 
Allotment Act, as amended, or section 32, Public Law 
numbered 320, Seventy-fourth Congress, approved Au- 
gust 24, 1935, as amended, or any loan, purchase, or 

(14) 








15 


other program or operation undertaken by the Depart- 
ment of Agriculture, or any agency operating under its 
direction, with respect to any agricultural commodity 
or product thereof, or toreduce substantially the amount 
of any product processed in the United States from any 
agricultural commodity or product thereof with respect 
to which any such program or operation is being under- 
taken, he shall so advise the President, and, if the Pres- 
ident agrees that there is reason for such. belief, the 
President shall cause an immediate investigation to be 
made by the United States Tariff Commission, which 
shall give. precedence to investigations under this sec- 
tion to determine such facts. Such investigation shall 
be made after due notice and opportunity for hearing 
to interested parties, and shall be conducted subject to 
such regulations as the President shall specify. 

(b) If, on the basis of such investigation and report 
to him of findings and recommendations made in con- 
nection therewith, the President finds the existence of 
such facts, he shall by proclamation impose such fees 
not in excess of 50 per centum ad valorem or such quan- 
titative limitations on any article or articles which may 
be entered, or withdrawn from warehouse, for consump- 
tion as he finds and declares shown by such investigation 
to be necessary in order that the entry of such article or 
articles will not render or tend to render ineffective, or 
materially interfere with, any program or operation re- 
ferred to in subsection (a) of this section, or reduce sub- 
stantially the amount of any product processed in the 
United States from any such agricultural commodity 
or product thereof with respect to which any such pro- 
gram or operation is being undertaken: Provided, That 
no proclamation under this section shall impose any 
limitation on the total quantity of any article or articles 
which may be entered, or withdrawn from warehouse, 
for consumption which reduces such permissible total 
quantity to proportionately less than 50 per. centum 
of the total quantity of such article or articles which 
was entered, or withdrawn from warehouse, for con- 
sumption during a representative period as determined 
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by the President: And provided further, That in desig- 
nating any article or articles, the President may describe 
them by physical qualities, value, use, or upon such 
other bases as he shall determine. 

In any case where the Secretary of Agriculture deter- 
mines and reports to the President with regard to any 
article or articles that a condition exists requiring emer- 
gency treatment, the President may take immediate 
action under this section without awaiting the recom- 
mendations of the Tariff Commission, such action to 
continue in effect pending the report and recommenda- 
tions of the Tariff Commission and action thereon by 
the President. 

(c) The fees and limitations imposed by the Presi- 
dent by proclamation under this section and any revo- 
cation, suspension, or modification thereof, shall become 
effective on such date as shall be therein specified, and 
such fees shall be treated for administrative purposes 
and for the purposes of section 32 of Public Law num- 
bered 320, Seventy-fourth Congress, approved August 
24, 1935, as amended, as duties imposed by the Tariff 
Act of 1930, but such fees shall not be considered as 
duties for the purpose of granting any preferential con- 
cession under any international obligation of the United 
States. ' 

(d) After investigation, report, finding, and declara- 
tion in the manner provided in the case of a proclama- 
tion issued pursuant to subsection (b) of this section, 
any proclamation or provision of such proclamation 
may be suspended or terminated by the President when- 
ever he finds and proclaims that the circumstances re- 
quiring the proclamation or provision thereof no longer 
exist or may be modified by the President whenever 
he finds and proclaims that changed circumstances re- 
quire such modification to carry out the purposes of 
this section. 

(e) Any decision of the President as to facts under 
this section shall be final. 


A) 
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(f) No trade agreement or other international agree- 
ment heretofore or hereafter entered into by the United 
States shall be applied in a manner inconsistent with 
the requirements of this section. 


APPENDIX B 


Plaintiffs’ Motion for Preliminary Injunction 
Filed October 5,1956 _ 
* * * * + 

Plaintiffs move the Court, pursuant to Rule 65 of the Fed- 
eral Rules of Civil Procedure, for a preliminary injunction in 
the above entitled cause, enjoining the defendant, Ezra T. 
Benson, Secretary of Agriculture, his officers, agents, servants, 
employees and attorneys, pending the final hearing and deter- 
mination of this cause, from making any representations or 
presenting any evidence, factual data, or arguments to the 
United States Tariff Commission in its investigation ordered 
on October 2, 1956, under section 22 of the Agricultural Ad- 
justment Act (of 1933) with respect to dried figs and fig paste 
and enjoining the defendant United States Tariff Commission 
from conducting its hearing and from reporting the results of 
its investigation of this matter to the President. 

The grounds in support of this motion are as follows: 

1. Unless restrained the defendant Secretary will send his 
representatives to the hearing of the United States Tariff Com- 
mission on October 30, 1956, to present evidence, data, and 
arguments in furtherance of the unlawful plan to restrict im- 
ports of dried figs and fig paste. 

2. Unless restrained the defendant United States Tariff Com- 
mission will conduct the hearing in this matter and will report 
the results of its investigation to the President. a 

3. The Tariff Commission completes its investigations under 
section 22 with expedition, an average of only 45 days having 
elapsed between the close of the Commission’s hearings under 
this section and the Commission’s reports to the President. 

4. The Tariff Commission’s report to the President is con- 
fidential until the President authorizes its release (19 C. F. R. 
201.6 (a) (1)). The President does not authorize release of 
such reports until he has acted on them. Accordingly, unless 
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the injunction issues, neither plaintiffs nor this Court can 


know what final decision has been made until after plaintifis - 


have suffered irreparable damage because of restriction of 
im 

_ 5. The President’s decision in section 22 cases is made with 
expedition, an average of only 22 days having elapsed between 
the Tariff Commission’s report and the action of the President. 

6. Section 22 investigations and hearings almost always re- 
sult in restrictions on imports. Of 37 commodities involved 
to date, import restrictions have been imposed on 33. 

7. If permitted to be consummated, the defendant Secre- 
tary’s import-restriction plan, which is contrary to law, will 
cause immediate and irreparable injury to the plaintiffs. 

8. A preliminary injunction will not injure either defendant. 


/s/ Epwin G. Martin. 


Defendants’ Opposition to Plaintiffs’ Motion for Preliminary 
Injunction, Filed October 12, 1956 


_ Come now the defendants by their attorney the United 
_ States Attorney and:respectfully oppose plaintiffs’ motion for 
_ preliminary injunction. The grounds therefor are set forth 
in the attached Memorandum of Points and Authorities. 
There are also attached hereto and made a part hereof certain 
exhibits and affidavits numbered 1 through 6. 
Ourver GASscH, 
United States Attorney. 
Epwakp P. TRoxE.u, 
Principal Assistant United States Attorney. 
E. Riuey Casey, 
Assistant United States Attorney. 
Of Counsel: 
CLARENCE GIRARD, 
Attorney, 
’ Office of the General Counsel, 
Department of Agriculture. 
Pau KaPiowiTz, 
General Counsel, 
United States Tariff Commission. 








Government’s Exhibit 1, Affidavit of S. R. Smith, Attached to 
Opposition to Preliminary Injunction 


UnITep States OF AMERICA, 
: District of Columbia, ss: 
_ §. R. Smith, being first duly sworn, deposes and says: 

I am, and for the last 10 years have been, the Director of 
what is now known as the Fruit and Vegetable Division, 
~ Agricultural Marketing Service, United States Department 
of Agriculture, which Division is charged with the initial and 
primary responsibility for the formulation, issuance, and 
operation of Federal marketing agreements and orders relating 
to fruits and vegetables and the products thereof (including 
dried figs and fig paste). I have been intimately associated 
with the formulation, amendment, and administration of such 
marketing agreements and orders since 1934 and I am fully 
familiar with that highly complex field of economics, market- 
ing, and governmental regulation. 

I am personally acquainted with the problems of the 
marketing of fruits and vegetables in California, having resided 
in that State for several years and having taught economics 
and statistical methods at the University of California at 
Berkeley prior to my employment by the United States De- 
partment of Agriculture. In my capacity as Director of the 
Fruit and Vegetable Division, I have reviewed the voluminous 
record upon which the Federal marketing agreement and order 
regulating the handling of dried figs (including fig paste) pro- 
duced in California was based, and particularly the portions 
thereof which relate to the right to exercise Federal jurisdiction 
in that instance and the need for a Federal regulatory program 
of the present nature to effectuate the declared policy and the 
purposes of the Agricultural Marketing Agreement Act of 
1937, as amended. I am of the firm opinion that the hearing 
record fully supported and justified the need for such regulation 
and the putting of such Federal regulation into effect. 

Insofar as the charge of conspiracy set forth in the complaint 
filed herein is concerned, I deny most emphatically that I 
entered into any such conspiracy with the California Fig Insti- 
tute, any officer or member thereof, or any other segment of 
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the fig industry, and to the best of my information and belief, 
no such conspiracy was entered into by any other officer or 
employee of the United States Department of Agriculture. 

The formulation and issuance of the Federal marketing 
agreement and order in this instance followed all of the pro- 
cedural steps required by the Agricultural Marketing Agree- 
ment Act of 1937, as amended (7 U.S. C. 601 et seg.) and the 
Administrative Procedure Act (5 U. S. C. 1001 et seq.) as set 
forth in detail below: 

1. The notice of the public hearing to be held in connection 
with this matter was issued on May 25, 1954, by Roy W. 
Lennartson, Deputy Administrator, Marketing Services, Ag- 
ricultural Marketing Service. This notice was published in the 
Federal Register issue of May 28, 1954 (19 F. R. 3092). The 
hearing was requested jointly by the California Fig Institute 
and the California Dried Fig Advisory Board. The California 
Dried Fig Advisory Board was, and is now, the administrative 
agency for a California State marketing program on dried 
figs, operated under the California Marketing Act of 1937, as 
amended. The California Fig Institute included, and still in- 
cludes, among its membership commercial producers of dried 
figs in California. It was concluded, after investigation of the 
situation following the receipt of that request, that there 
existed reason to believe that a Federal marketing program for 
dried figs would tend to effectuate the declared policy of the 
Agricultural Marketing Agreement Act of 1937, as amended. 
It was found that: for each of six of the previous seven mar- 
keting seasons (1950-51 was the exception), the estimated 
season average price received for dried figs by the California 
producers had been well below the parity price for that com- 
modity; the estimated season average price for 1952-53 was 
$143 per ton, or only 57 percent of parity, and for 1953-54 it 
was $156 per ton, or only 68 percent of the parity price for 
that season; hence it seemed clear that fig producers had been 
unable in recent years to obtain parity prices for dried figs, 
which is the declared objective of the Agricultural Marketing 
Agreement Act of 1937, as amended, or to obtain prices which 
represented a reasonable percentage of parity; this situation 
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had prevailed notwithstanding the downward trends in the 
bearing acreage of California figs and the production of dried 
figs, despite the fig industry’s self-help efforts of long duration 
to improve its economic position through research, advertising, 
sales promotion, and mandatory quality controls. Adverse 
economic factors of such a degree are generally considered as 
being sufficient to warrant the calling of such a hearing to 
determine what, if any, corrective action might properly be 
taken through Federal marketing and order regulation of the 
particular commodity. 

2. Pursuant to the aforementioned notice, the public hear- 
ing was held at Fresno, California, from June 15 to 18, 1954, 
both dates inclusive. Voluminous testimony was given by 
various producers, handlers of dried figs produced in California 
and their representatives, the Manager for the California Dried 
Fig Advisory Board (the administrative agency for the State 
program on dried figs) and the Associate Chief, Bureau of Mar- 
kets, State of California, all of which constituted substantial 
evidence to support the exercise of Federal jurisdiction, the 
need for the proposed regulatory program, and the specific 
terms and provisions, as set forth in the notice, which should 
be incorporated in the proposed regulatory program. In fact, 
no contrary or opposition testimony of any kind was offered. 
The plaintiff was not represented, either personally or through - 
an attorney, at such hearing. While attorneys did appear at 
such hearing on behalf of the American Bakers Association, 
Washington, D. C., and the Biscuit and Cracker Manufacturers 
Association, Los Angeles, California, such attorneys confined 
themselves exclusively to questions on cross-examination and 
the filing of a brief. 

3. Following consideration of the transcript of the record 
of the promulgation hearing and the brief filed in connection 
with the evidence adduced at such hearing, a Recommended 
Decision, setting forth in detail the findings and conclusions 
as to the right to exercise Federal jurisdiction, the need for 
the proposed Federal regulation, and the specific terms and 
provisions which should be incorporated in such proposed Fed- 
eral regulation, was issued by the aforesaid Deputy Admin- 
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istrator, Marketing Services, Agricultural Marketing Service, 
on October 1, 1954. This Recommended Decision was pub- 
lished in the Federal Register issue of October 6, 1954 (19 F. R. 
6426). Insofar as the instant proceeding is concerned, the 
pertinent findings and conclusions are those with respect to 
the right to exercise Federal jurisdiction and the need for the 
proposed Federal regulation. These aspects are identified in 
the Recommended Decision as being the issues numbered 1 and 
2, respectively. For convenient reference, a copy of such Rec- 
‘ommended Decision, as published in the Federal Register, with 
said findings and conclusions indicated by red pencil markings, 
is attached hereto as Exhibit “A”’. 

With respect to the right to exercise Federal jurisdiction, 
it was found and concluded that: Between 85 and 90 percent 
of the dried figs of passable, or merchantable, quality moved 
to destinations outside of California. The handling of all 
dried figs was either in the current of interstate or foreign 
_ commerce or directly burdened, obstructed, or affected such 
commerce. While a State program was in existence which, 
In part, authorized the regulation of the handling of dried figs 
in a manner similar to that proposed under the Federal regula- 
tion, such regulation by the Federal Government would tend 
to effectuate the declared policy of the Agricultural Marketing 
Agreement Act. The Federal Government, through the Sec- 
retary, was justified in operating a program exclusive of the 
State program, or a Federal program complementing the State 
order, thus allowing the two orders to operate in conjunction 
with each other. On the basis of the evidence presented, it 
appeared that the most satisfactory solution was for the Fed- 
_ eral program to operate in conjunction with the State program, 
the Federal program to assume jurisdiction over dried figs 
once they had been received by the dried fig handlers and the 
State program to exercise jurisdiction over dried figs while 
they remained in the hands of the producers before delivery 
to the handlers. The State would also continue to conduct 
certain research, advertising, and sales promotion projects. 
The two complementary programs would thus supplement each 
other, thereby covering the entire field of permissible regula- 
tion, the State regulating the intrastate aspects and the Fed- 
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eral Government the interstate aspects of the handling of dried 
figs. Thus gaps which might otherwise exist if either pro- 
gram were to operate without the other were completely elim- 
inated. This was the arrangement the Congress made pos- 
sible by $10 (i) of the Agricultural Marketing. Agreement 
Act of 1937, as amended, and conforms to the interpretation 
and application thereof by the Supreme Court of the United 
States in Parker v. Brown, 317 U. 8. 341, 87 L. Ed. 315, 63 S. 
Ct. 307. It was abundantly clear that the distressed economic 
position of the dried fig industry could not be alleviated effec- 
tively so long as such dried figs continued to be regulated ex 
clusively under the State program. 

It will also be observed that, with respect to the need for'a 
Federal regulatory program of the present nature, it was found 
and concluded as follows: The dried fig industry was in a dis- ° 
tressed economic position as indicated by prices to producers 
over a number of years being well below parity, by burdensome 
and increasing industry carry-overs, by a downward trend in 
the bearing acreage of California dried figs and by the Cali- 
fornia industry sharing to a steadily decreasing extent in the 
domestic market. This distressed position was contributed to, 
in considerable measure, by the steadily increasing quantities 
of dried figs and fig paste which were being imported into the 
United States by importers and manufacturers. The then 
existing restrictions on dried figs and fig paste imports by way 
of tariff rates had not operated adequately to reduce the in- 
creasing flow of such imports. Approximately two-thirds of 
the California production of dried figs of standard quality was 
utilized in the bakery outlet, primarily in the manufacture of 
fig bars, and manufacturers also used increasingly large quan- 
tities of imported dried figs and fig paste for that purpose. : 

The question thus presented on the entire record was whether 
the Secretary should invoke Federal jurisdiction in the cir- 
cumstances, and the Secretary, on the basis of the evidence 
before him, found that the Federal order was necessary to 
raise returns to the producers to as near the parity level as 
might be reasonably practicable. One of the main factors 
contributing to the disorderly marketing of domestic dried figs 
appeared to be the large and increasing volume of imports, 
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2, condition for which § 22 of the Agricultural Marketing Agree- 
ment Act of 1937, as amended (7 U. S. C. 624), provided a 
possible solution. It seemed unreasonable to take the position 
*that the domestic dried fig industry should be denied the op- 
portunity to apply for such relief and to have the matter de- 
cided on its merits merely because the disrupting situation 
accruing from such imports arose before, rather than after, 
the proposed Federal regulatory program involved here was 
put into effect. It seems clear that the provisions of § 22 and 
the other provisions in the Agricultural Marketing Agreement 
Act of 1937, as amended, are coordinate parts of a single plan 
for raising farm prices to the parity levels, provided the 
President in the exercise of the unfettered and unreviewable 
discretion vested in him by said § 22 determines that restric- 
tions on imports would be in the National interest. 

The proponents of the Federal regulation admitted frankly 
that one main reason for their desire for the Federal regulation 
was so that the domestic dried fig industry would be eligible to 
seek limitations on imports pursuant to § 22 and had indicated 
that it was their intent to seek such relief after the proposed 
Federal order had been put into effect, if the then existing 
conditions warranted such action. The proponents understood, 
however, that the Federal order would constitute no assurance 
that they would be successful in obtaining such limitations and 
there is no assurance even now that such limitations will be 
imposed. The Department has, at all times, made it crystal 
clear that such rctief would be a matter which would of neces- 
sity have to be determined on the merits. The determination 
as to whether or not such relief under said § 22 will be granted 
is one to be made solely by the President of the United States. 
While eligibility for relief pursuant to § 22 of the act was one of 
the reasons which was advanced by the proponents as to why 
a Federal program should be put into effect, it also appeared 
that the Federal program and the State program operating 
together in the complementary relationship described above 
would constitute a more desirable program structure than 
would the State program operating alone. 

' 4, The Recommended Decision allowed a period of 10 days 
within which any interested party might file with the Depart- 
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tent’s Hearing Clerk written exceptions to the findings and 
conclusions set forth therein. Exceptions to the Recom- 
mended Decision were filed on behalf of the American Bakers 
Association, Washington, D. C., the Biscuit and Cracker Man- 
ufacturers Association, Los Angeles, California, and on behalf 
of the plaintiff herem. This was the first time in which said 
plaintiff participated in the matter. 

The Secretary’s Decision, after making certain typographical 
corrections in the Recommended Decision, adopted the mate- 
rial issues, findings, and conclusions of the Recommended De- 
cision with modifications in the form of additional findings and 
conclusions relating exclusively to the exceptions to the Rec- 
ommended Decision and the rulings made in connection 
therewith. Said Decision was issued on January 5, 1955, by 
Earl L. Butz, Assistant Secretary, United States Department 
of Agriculture, and it was published in the Federal Register 
issue of January 13, 1955 (20 F. R. 301). For convenient ref- 
erence by the Court, a copy of said Decision, as published in 
the Federal Register, is attached hereto as Exhibit “B”, the 
portions thereof which are considered to be material in the 
present connection being indicated by red pencil markings. 

The decision discusses the contention of the bakery exceptors 
that the authority to restrict imports under § 22 (7 U.S. C. 
624) is not included in the declaration of Congressional policy 
set forth in § 2 (1) of the Agricultural Marketing Agreement 
Act of 1937, as amended, as to the powers which are to be 
exercised to establish and maintain parity prices to be paid to 
the producers of commodities which are regulated pursuant to 
Federal marketing agreement and order programs. It was as- 
serted that the United States Code was in error in including 
§ 22 in the enumeration in § 2 (1) as one of the powers avail- 
able to be exercised in connection with a Federal program 
designed to establish and maintain parity prices as aforesaid. 
However, it failed to show how or why they reached that con- 
clusion as to error in codification, other than that, in the United 
States Code, the powers referred to are “the powers conferred 
upon the Secretary of Agriculture under sections 601-608, 6082, 
608b, 608c, 608d-612, 613, 614-619, 620, 623, 624 of this title,” 
whereas such powers are referred to in the section as originally 
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enacted by the Congress, as “the powers conferred upon the 
Secretary of Agriculture under this title.” There is set forth 
in the third column of 20 F. R. 303 (Exhibit B) a detailed 
' analysis of the successive pertinent laws in this connection, 
beginning with the Agricultural Adjustment Act of 1933, 
' which, in our opinion, demonstrates beyond any question that 
reference to § 22 (7 U.S. C. 624) is properly included in the 
aforesaid enumeration of powers in § 2 (1) of the Agricultural 
| Marketing Agreement Act of 1937, as amended, as published 
in the United States Code. 

The exceptions to the Recommended Decision filed on be- 
half of the plaintiffs herein are set forth and ruled on in the 
| Decision on pages 304 and 305 of the January 13, 1955 issue 
of the Federal Register (20 F. R. 304-305—Exhibit “B”). It 
was contended by said exceptor that the proposed Federal order 
(1) “would constitute an attempt to do by administrative 
ruling that which Congress has specifically refused to do by 
legislation,” and (b) “the contemplated end-product (new 
' restrictions on imports) would be contrary to the Administra- 
_ tion’s foreign policy and might even violate international 
agreements.” These exceptions were directed to the potential 
impingement or other adverse effect which the affording of 
§ 22 relief might have on importations of dried figs and fig paste 
pursuant to the provisions of the laws in regard to the promo- 
tion of foreign trade (19 U. S. C. 1351-1367), including trade 
agreements with respect to dried figs which have been entered 
into between the United States and foreign countries. These 
exceptions were not pertinent for the reason that they were 
directed solely to the question of whether § 22 relief should 
be afforded. The question at issue was whether the marketing 
order should be issued to govern the handling of dried figs. 
Section 22 relief, though it might be complementary to the 
marketing agreement and order program, is based upon an 
altogether independent proceeding. Despite the fact that these 
exceptions were not germane, they were fully answered in the 
Decision. 

An important aspect which this exceptor overlooked is that 
both the statutory provisions with respect to foreign trade 
promotion and the provisions of § 22 specifically vest the Presi- 
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dent of the United States with the authority to make final 
decisions as to the actions which should be taken under both of 
them.: The issuance of the Federal marketing agreement and 
order merely made it practicable for the import question to be 
decided on its merits, if or when § 22 proceeding should be 
instituted. However, it is believed to be appropriate to invite 
attention to the fact that it is specifically provided in paragraph 
(f) of said § 22 that: “No trade agreement or other interna- 
tional agreement heretofore or hereafter entered into by the 
United States shall be applied in a manner inconsistent with 
the requirements of this section.” 


5. In conjunction with the issuance of the Decision referred 


to under 4 above, the proposed Federal marketing order was 
submitted to a vote of the dried fig producers in California and 
a proposed Federal marketing agreement, having the same 
terms and provisions as the proposed Federal marketing order, 
was offered to handlers of dried figs produced in California for 
execution. In said producer referendum, the issuance of the 
Federal marketing order was favored by 97.9 percent of such 
producers who voted and by producers of 94.2 percent of the 
volume of dried figs represented in said voting. The proposed 


Federal marketing agreement was executed by handlers of — 


more than 89 percent of the total volume of dried figs covered 
thereby. The said Federal marketing order was, accordingly, 
issued by Earl L. Butz, Assistant Secretary, United States De- 
partment of Agriculture, on March 17, 1955, to become effec- 
tive, for all practical purposes, on May 2, 1955. The said 
marketing agreement became effective concurrently with the 
marketing order. The marketing order was published in the 
Federal Register issue of March 22, 1955 (20 F. R. 1685). A 
copy of said marketing order is attached hereto as Exhibit “C”’. 

The first regulatory period for operations under the order 
extended from on and after May 2, 1955, through July 31, 
1955. The regulation for that period consisted of incoming 
minimum quality requirements pursuant to § 964.50 on dried 
figs acquired by handlers from producers, outgoing minimum 
quality requirements pursuant to § 964.51 for figs marketed 
for human consumption in domestic outlets and Canada, and 











28 


- requirements for inspections and certifications to assure that 
such requirements were complied with. 

The second period of regulation extended from August 1, 
1955, through July 31, 1956, and the same types of regulation 
as those described in the preceding paragraph were in effect. 
- In addition, administrative assessments were collected from 
dried fig handlers to cover the costs of the administration of 

the program for such period as provided for in § 964.71. 
-_-During no part of the aforesaid periods of regulation was 
there in effect any import restrictions under said § 22. 

The third period of regulation began on August 1,'1956, and 
will end on July 31, 1957. For said period the same types of 
regulation as those set forth in the preceding paragraph will 
be in effect. In addition, volume regulation of dried figs pur- 
suant to the provisions of $§ 964.55-964.58 will be in effect 
for said period. Said volume regulation was made effective 
by a supplementary order which was issued by me on Septem- 
ber 7, 1956, and was published in the Federal Register issue 
of September 12, 1956 (21 F. R. 6887). In said supplement- 
ary order, the salable percentage was fixed at 80 and the sur- 
plus percentage was fixed at 20, said percentages to be appli- 
cable to each of the varieties separately. The issuance of that 
supplementary order was preceded by a notice of proposed rule 
making which was published in the Federal Register issue of 
August 9, 1956 (21 F. R. 5970). In promulgating said sup- 
plementary order, consideration was given to written data, 
views, or arguments filed by interested parties with respect 
thereto, opportunity for which was allowed by the notice of 
proposed rule making. The supplementary order was neces- 
sary because of the unusually large carryover of domestic dried 
figs and fig paste due to price depressing imports, an average 
crop, and the prospect of large imports, thereby creating a 
total potential supply in excess of anticipated consumptive 
demand. 

A notice of hearing with respect to proposed amendments of 
the aforesaid marketing agreement and order was published 
in the Federal Register issue of June 2, 1956 (21 F. R. 3800). 
Pursuant thereto said amendment hearing was held at Fresno, 
California, on June 11, 1956. The hearing involved technical 
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amendments to improve order administration. A Recom- 
mended Decision in this connection was published in the Fed- 
eral Register issue of July 18, 1956 (21 F. R. 5376). A Decision 
in the matter was published in the Federal Register issue of 
August 16, 1956 (21 F. R. 6140). Said amendments, having 
received the required producer and handler approval, were 
issued and put into effect in an amendatory order issued on 
October 2, 1956, by Earl L. Butz, Assistant Secretary, United 
States Department of Agriculture, which amendments were 
published in the Federal Register issue of October 5, 1956 (21 
F. R. 7649). 

The aforementioned regulatory actions are considered to 
be material in the present connection to the extent that they 
indicate that this program has been, and is being, operated for - 
the benefit of the domestic dried fig industry independently of 
whether relief may be afforded through the imposition of more 
restrictive import restrictions on dried figs pursuant to § 22. 

It is impracticable for me to estimate the exact amount of 
damages which would be suffered by domestic dried fig pro- 
ducers and handlers if, as a result of the complaint filed herein 
by the plaintiff, the Tariff Commission and the President 
should be precluded from acting on the pending application of 
the domestic dried fig industry for § 22 relief. However, I 
believe that any such preclusion would inevitably result in 
damage to them of as much as $1,000,000 on each crop and, 
in addition, might entail expenditures of large sums by the 
Federal Government to divert surplus dried figs from the 
normal domestic outlets for human consumption, a situation 
which may encourage even more imports than would otherwise 
take place because of the “umbrella” over such imports result- 
ing from the Federal program. 

The undisputed evidence in the record of the proceeding 
leading to the promulgation of the Federal dried fig marketing 
order shows that the quality of dried figs and fig paste imported 
into the United States for human consumption was generally 
lower than the quality of California or domestic dried figs and 
fig paste marketed for human consumption. (Record of hear- 
ing held at Fresno, California, June 15, 1956, pp. 26-30.) 
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The undisputed testimony in the aforesaid record also 
clearly indicates that bakers, the largest outlet for dried figs, 
generally use foreign and domestic fig paste interchangeably 
in the production of bakery products. (Aforesaid record, June 
17, 1956, p. 496.) 

| Section 964.58 of the Federal marketing agreement and order 
provides that, under certain specified conditions, the Dried 
Fig Administrative Committee shall offer to sell to handlers 
surplus dried figs from the surplus tonnage for use as salable 
tonnage. That section also provides that the committee shall 
file with the Secretary of Agriculture, prior to making any such 
offer, complete information with respect thereto, including the 
bases therefor, and that the Secretary shall have the right to 
disapprove, within seven calendar days after he receives such 
information, the making of such an offer or any term or con- 
. dition thereof. Such a provision is included in a number of 
marketing agreements and orders providing for volume regu- 
lations. 

In imposing volume controls on the handling of dried figs, 
the salable and surplus percentages must necessarily be estab- 
lished early in the season on the basis of dried fig supply and 
demand estimates for the entire marketing season. Accord- 
ingly, as the season progresses, it may occur that the salable 
tonnage is insufficient to meet the demand therefor either due 
to the development of unanticipated demand or because of 
initial overestimation of the supply upon which the percentages 
‘were based. Since dried figs sold in salable tonnage outlets re- 
flect higher monetary returns to producers than do those sold 
in surplus outlets, it is in keeping with the declared policy of 
the act to permit the aforesaid deficit of salable tonnage to 
be met with controlled releases of surplus tonnage which can be 
used as salable tonnage. Otherwise, the demand for dried figs 
‘in regular commercial trade channels could not be met and an 
excess of dried figs suitable for human consumption would be 
diverted to surplus outlets for uses such as animal feed and 
distillation although there was a demand therefor for human 
consumption. 
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As one means of protecting against unwise releases of surplus 
tonnage which might interfere with the sales of salable tonnage, 
the provisions of the program permit such releases to be made 
only (1) when 80 percent of the salable tonnage is sold, (2) if 
75 percent of all handlers have made a written request therefor 
and such requesting handlers have purchased over 65 percent 
of the salable tonnage purchased from producers, (3) if the. 
offer is made after December 14 of the crop year, and (4) the 
sale is not made a price below the weighted average price 
received by producers for salable tonnage plus pooling costs. 
These restrictive provisions were based on undisputed evidence 
offered at the public hearing. 

The aforementioned provisions pertaining to review by the 
Secretary of Agriculture of proposed offers to sell surplus ton- 
nage for use as salable tonnage and the Secretary’s right to 
disapprove such offers is to insure continued control and super- 
vision of operations under the program by the Secretary, so 
there is no uncontrolled delegation of the Secretary’s powers 
to the administrative agency. Moreover, § 8c (7) (D) of the 
Act (7 U.S. C. 608¢ (7) (D)) specifically authorizes the in- 
clusion in a marketing order of provisions for the selection by 
the Secretary of an agency or agencies to administer the pro- 
gram. Such agencies are Federal instrumentalities, which 
have been utilized to administer all fruit and vegetable market- 
ing agreement and order programs since their inception. 

Section 964.52 provides for minimum standards of quality 
and inspection requirements when prices are above the parity 
level. This provision is specifically authorized by § 2 (3) of 
the Act (7 U.S. C. 602 (3)), and is supported by undisputed 
evidence in the record (Original promulgation record, pp. 480- 
484). This provision does not have for its purpose the main- 
tenance of prices above parity (cf. 7 U. S. C. 602 (2)). Its 
purpose is to “prevent manufacturers and consumers from re- 
ceiving California dried figs which are excessively insect in- 
fested, moldy, sour, filthy, and worthless, and also sliced dried 
figs and fig paste prepared from such dried figs,” so as to pro- 
mote orderly marketing and the public interest (Recommended 
Decision, 19 F. R. 6436, beginning at bottom of third column). 
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According to my best information and belief, none of the 
plaintiffs herein handle any dried figs or fig products which 
are regulated under the marketing agreement and order and 
no obligations are imposed and no rights are conferred upon 
any of them under this Federal program. 

/s/ §.R. Smrre. 


Government’s Exhibit 2, Affidavit of Gwynn Garnett, Attached 
| to Opposition to Preliminary Injunction 


Unirep STATES or AMERICA, 
District of Columbia, ss: 

Gwynn Garnett, having been duly sworn, deposes and says: 

I am the Administrator of the Foreign Agricultural Service, 
United States Department of Agriculture. 

Insofar as the charge of conspiracy set forth in the complaint 
- filed herein is concerned, I deny most emphatically that I per- 
sonally entered into any such conspiracy with either the dried 

fig industry or any segment of such industry. To the best of 
- my information and belief, no such conspiracy in this regard 
was entered into by any other officer or employee of the United 
States Department of Agriculture. 

The preliminary investigative responsibility of the Secretary 
of Agriculture under § 22 of the Agricultural Adjustment Act, 
as amended (the Agricultural Marketing Agreement Act of 
1937, as amended) is assigned to the Administrator, Foreign 
Agricultural Service. Departmental regulations (17 F. R. 8287, 
19 F. R. 57) provide that the Administrator shall cause an 
investigation to be made whenever he determines that there 
is reasonable ground to believe that the imposition of import 
quotas or fees under § 22 may be warranted. This investiga- 
tion is generally limited to major factors indicative of whether 
the entry of imports interferes with a program undertaken by 
the Department. 

In accordance with the procedure outlined above, a prelimi- 
nary investigation was conducted in early 1955 to ascertain 
whether there were reasons to believe that figs and fig products 
were being or were practically certain to be imported under 
such conditions and in such quantities or to render or tend to 
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render ineffective, or materially interfere with, the marketing 
agreement and order on dried figs produced in California. The 
investigation revealed that the level of domestic production 
and of imports of figs during the 1955-56 season was likely to 
approach that of the 1954-55 season, when grower returns 
averaged 77 percent of the parity price. The investigation 
further revealed that the volume and the relatively low prices 
of imports tended to establish the domestic price level and to 
interfere with the objectives of the fig marketing order pro- 


gram. 

Two things occurred in the fall of 1955 which made further 
action unnecessary: (1) the demand for domestic figs increased 
and growers were able to dispose of the major portion of their 
crop to packers at reasonable prices and (2) the situation in - 
Turkey, generally the largest supplier of figs to the United 
States, changed materially and it became evident that the 
usual imports from that area would not materialize. 

As the marketing season progressed, however, Portugal, a 
new supplier became a major source of fig paste. As a con- 
sequence, during the 12 months ended July 31, 1956, 5,916 
tons of fig paste were imported at low prices, principally from 
Portugal, a source hitherto not important. These imports 
replaced domestically produced figs and were the principal 
factor causing a record high carryover into the 1956-57 season. 

The situation was kept under continuous review and during 
the late summer of 1956, it was found that the objectives of 
the fig marketing order were threatened. This was borne out 
by the fact that growing conditions in the principal foreign 
producing areas had been, and were, universally favorable to 
a large crop, and the fact that there was a large carryover and 
prospects of a normal domestic crop. In July 1956 the market- | 
ing agreement administrative committee recommended that 
20 percent of the new crop figs be withheld from the market 
and distributed outside the normal channels of trade. On 
August 6, there was announced by the United States Depart- 
ment of Agriculture a proposal to establish a surplus pool into 
which 20 percent of the salable percentage of domestic dried 
figs would be required to be delivered. Such an order was 
issued on September 7. 





34 


On August 14, the Secretary of Agriculture, upon recom- 
mendation of the Foreign Agricultural Service, advised the 
President that he had reason to believe “that imports of dried 
‘figs and fig paste are practically certain to be imported into 
the United States during the 1956-57 crop year under such 
conditions and in such quantities as to render ineffective the . 
Federal dried fig marketing order program and to reduce sub- 
stantially the amount of products processed in the United 
States from domestic figs” and recommended that the President 
cause the United States Tariff Commission to make an in- 
vestigation pursuant to the aforesaid § 22 of the imports of 
dried figs and fig paste. A copy of this recommendation is 
attached hereto as Exhibit “A”, and made a part hereof. 

On October 2, the President directed the United States Tariff 
Commission to make an immediate investigation into the 
_ effects of imports of dried figs and fig paste on the Federal dried 
fig marketing program and of the amount of products processed 
'in the United States from domestic figs. A copy of the press 
release containing the President’s directive is attached hereto 
_as Exhibit “B” and made a part hereof. 

Further, deponent sayeth not. 
/3s/ GWYNN GARNETT. 


Government’s Exhibit 2-A 
Aucust 14, 1956. 


THe PRESIDENT, 
THe Waite House. 

Dear Mr. Present: This is to advise you that I have rea- 
son to believe dried figs and fig paste are practically certain 
to be imported into the United States during the 1956-57 crop 
year under such conditions and in such quantities as to render 
ineffective the Federal Fig Marketing Order program and to 
reduce substantially the amount of products processed in the 
United States from domestic figs. 

Imports have increased from an annual average of 4,099 tons 
during the marketing years 1950-52 to approximately 7,800 
tons during the 1954-55 marketing year, and probably 7,000 
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‘ tons in 1955-56. These imports largely explain the recent up- 
ward trend in carry-over of dried figs, which can be expected 
to. continue in the absence of action to regulate imports. The 

° August 31 carry-over rose from 2,436 tons in 1954 to 5,534 tons 
in 1955 and is expected to total about 7,300 tons this year. This 
record carry-over would not exist if Section 22 had been used : 

+ ¢ @ year ago to achieve more orderly imports. Carry-over plus 

‘ the 1956 domestic crop, estimated at 20 to 21 thousand tons, 

promise to be adequate to meet domestic requirements with 

the possible exception of specialties, such as Greek string figs, 
> and supplementary supplies of Smyrna paste. With uncon- 
trolled imports the market for 1956 domestic figs will be so dis- 
turbed that prices to growers will be disastrously low. This is 
particularly true in view of the fact that large foreign crops 

y are forecast for 1956. 

It is recommended, therefore, that you request the Tariff 

Commission to make an investigation pursuant to Section 22 

. of the Agricutural Adjustment Act, as amended, relative to the 
" effect of importations of dried figs and fig paste on: (a) the 
dried fig marketing order program under Federal Marketing 
Order No. 64, and (b) the amount of products processed in the 
re ‘United States from domestic figs. | 
It is necessary that the Tariff Commission conclude its in- 
vestigation as early as possible if the benefits of any action 
> which might be taken are to be reflected in prices paid to fig 
growers this season. 

A draft of a suggested letter from you to the Commission is 

~ enclosed. ; 

» Respectfully yours, 


/s/_ E. T. BENson, 
Secretary. 
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Government’s Exhibit 2-B 


OcToser 2, 1956. 
Immediate release. 
James C. HaGerty, 
Press Secretary to the President, 
The White House. 

The President today directed the United States Tariff Com- 
mission to make an immediate investigation into the effects 
of imports of dried figs and fig paste on the Federal Fig Mar- 
keting Order Program and on the amount of products processed 
in the United States from domestic figs. The President’s 
action was taken in response to a recommendation from the 
Secretary of Agriculture. The Commission’s investigation 
will be made pursuant to Section 22 of the Agricultural Ad- 
justment Act, as amended. 

The text of the President’s letter to the Chairman of the 


Tariff Commission is as follows: 


Dear Mr. CHarman: I have been advised by the ° 


Secretary of Agriculture that there is reason to believe 
that dried figs and fig paste are practically certain to 
be imported into the United States during the 1956-57 
crop year under such conditions and in such quantities 
as to render ineffective the Federal Fig Marketing Order 
Program and to reduce substantially the amount of 
products processed in the United States from domestic 
figs. 

The Tariff Commission is therefore directed to make 
an. immediate investigation under Section 22 of the 
Agricultural Adjustment Act, as amended, to determine 
if there is a need for import restrictions for dried figs 

. and fig paste. The Commission’s findings should be 
completed as promptly as practicable. 
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A copy of the letter from the Secretary of Agriculture 
is enclosed. 
Sincerely, 
Dwicut D. E1sENHOWER.. 


The Honorable Epcar B. Brossarp, 
Chairman, United States Tariff Commission, 
Washington 25, D.C. 


Government’s Exhint No. 3, Affidavit of Donn N. Bent, 
Attached to Opposition to Preliminary Injunction 


Unirep States Tarirr CoMMISSION 


WASHINGTON 


I, Donn N. Bent, hereby certify that I am the Secretary of 
the United States Tariff Commission, in which capacity I 
have legal custody of the official files of the Commission per- 
taining to all investigations undertaken by the Commission, 
and that according to the files of the Commission the following 


constitutes a complete record of official actions of the Com- 
mission in connection with Investigation No. 12, relating to 
Dried Figs and Fig Paste, under section 22 of the Agricultural 
Adjustment Act of 1933 as reenacted and amended: 

1. On October 2, 1956, the Tariff Commission received from 
the President of the United States a letter dated October 2, 
1956, directing the Commission to make an immediate investi- 
gation under section 22 of the Agricultural Adjustment Act 
with respect to dried figs and fig paste. (See Exhibit A, 
attached. ) 

2. On October 2, 1956, the Tariff Commission received from 
the President, attached to the President’s letter of October 2, 
1956, a copy of a letter from the Secretary of Agriculture to 
the President dated August 14, 1956, with attachments, rec- 
ommending that the President request the Commission to make 
an investigation under section 22 of the Agricultural Adjust- 
ment Act with respect to dried figs and fig paste. (See Exhibit 
B, attached.) 
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3. On October 2, 1956, the Tariff Commission instituted the 
investigation requested by the President in his letter of Octo- 
ber 2, 1956, and on the same date the Commission ordered a 
hearing in the investigation for October 30, 1956. (See Exhibit 
C, attached, consisting’of a public notice of these actions.) 


/s/ Donn N. Bent, 
Donn N. Gent, 
Secretary, 
United States Tariff Commission. 
Ocroser 10, 1956. 


[Govt.’s Exh. 3-A same as letter in Exh. 2-B, supra, 
p. 36.] 


[Govt.’s Exh. 3-B same as letter in Exh. 2-A, supra, 
p. 34.] , 


Government’s Exhibit 3-C 
Unitep States TarirFr CoMMISSION 
WASHINGTON 


PUBLIC NOTICE 
INVESTIGATION INSTITUTED AND HEARING SET 


DRIED FIGS AND FIG PASTE 


Investigation No. 12 under section 22 of the Agricultural 
| Adjustment Act, as amended 


Institution of investigation.—By direction of the President, 
dated October 2, 1956, the United States Tariff Commission 
on the 2nd day of October 1956 instituted, and hereby gives 
notice of, an investigation under section 22 of the Agricul- 
tural Adjustment Act, as amended, and Executive Order No. 
7233 of November 23, 1935, for the purpose of determining 
whether 
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DRIED FIGS AND FIG PASTE 


are practically certain to be imported into the United States 
during the 1956-1957 crop year under such conditions and 
in such quantities as to render or tend to render ineffective, 
or materially interfere with, the Federal Fig Marketing Order 
Program undertaken by the Department of Agriculture or to 
reduce substantially the amount of products processed in the 
United States from domestic figs or fig paste with respect to 
which such program is being undertaken. 

Hearing.—A public hearing in this investigation will be held 
in the Tariff Commission Hearing Room, Tariff Commission 
Building, 8th and E Streets N.W., Washington, D. C., begin- 
ning at 10 a. m., E. S. T., on October 30, 1956. All parties in- 
terested will be given opportunity to be present, to produce 
evidence, and to be heard. 

Request to appear.—Interested parties desiring to appear 
at the public hearing should notify the Secretary of the Com- 
mission in writing at its offices in Washington, D. C., at least 
3 days in advanee of the date set for the hearing. 

I hereby certify that the above investigation was instituted 
and hearing ordered by the United States Tariff Commission 
on October 2, 1956. . 

/s/ Donn N. Bent, 
Donn N. BEnt, 
Secretary. 


Government’s Exhibit 4, Affidavit of Dwight K. Grady, 
Attached to Opposition to Preliminary Injunction 


State oF CALIFORNIA, 
County of Fresno, ss: 

Dwight K. Grady, being first duly sworn, deposes and says: 

That he is chairman of the California Fig Institute, which is 
@ cooperative association incorporated under the laws of the 
State of California, and has within its members all of the fig 
growers within the State of California; that your affiant is now 
and was during the year 1954 in charge of said California Fig 
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Institute. As such, he was in charge of the industry efforts to . 


secure a Marketing Agreement and Order pursuant to the 


Agricultural Marketing Agreements Act of 1937, as amended.. 


‘That all steps required by said Act and administrative pro- 
cedures established pursuant thereto were taken to secure the 
‘adoption of said Agreement and the issuance of said Order. 
That neither the California Fig Institute nor any employee 
thereof, nor anyone acting on its behalf, had any agreement 
‘with or received any commitment from the Secretary of Agri- 
‘culture of the United States of America or anyone acting on 
his behalf; at any time prior to the adoption of said Marketing 
Agreement or of the promulgation of said Order. That public 
hearings were held in Fresno, California from June 15, 1954 
through June 18, 1954, inclusive, after notice thereof as required 
by law. That there was no opposition at said meeting to the 
‘proposed Marketing Agreement; that at the time of said hear- 
ing, Ross M. Connelley was present but made no appearance 
and voiced no objection. That your affiant is informed and 
believes and therefore alleges that said Ross M. Connelley is 
now and was in June, 1954 associated with S. M. Wolff Co., the 
above named plaintiff. 
That a delay of said hearing before the United States Tariff 
Commission, scheduled for October 30, 1956, will result in 
serious and irreparable loss to the fig growers of the United 
States. Imports have increased from an annual average of 
4,099 tons during the marketing years 1950-52 to approxi- 
mately 7,800 tons during the 1954-55 marketing year, and 
probably 7,000 tons in 1955-56. These imports largely explain 
the recent upward trend in carryover of dried figs, which can 
be expected to continue in the absence of action to regulate 
imports. The August 31 carryover rose from 2,436 tons in 
1954 to 5,534 tons in 1955 and is expected to total about 8,359 
tons this year. This record carryover would not exist if Section 
22 had been used a year ago to achieve more orderly imports. 
' Carryover plus the 1956 domestic crop, estimated at 20 to 21 
thousand tons, promise to be adequate to meet domestic re- 
' quirements with the possible exception of specialties, such as 
Greek string figs, and supplementary supplies of Smyrna paste. 
With uncontrolled imports the market for 1956 domestic figs 
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will be so disturbed that prices to growers will be disastrously 
low. This is particularly true in view of the fact that large 
foreign crops are forecast for 1956. That as of this time, packers 
are attempting to buy figs in California at prices $60.00 per 
ton or more under the prices offered at this time last year. If 
it becomes evident that there will be a further delay in securing 
relief from excessive imports of very low-priced figs, the price 
to the California fig grower will go even lower. 

‘If the scheduled hearing before the United States Tariff 
Commission is held on October 30, 1956 and the import of 
figs then regulated, the fig growers will be able to hold out 
against the present depressed offering prices, and it is esti- | 
mated that the price will then recover and that 75 percent or 
more of the growers will not suffer the presently indicated loss. 
If the hearing before the United States Tariff Commission is 
delayed to an indefinite future time, the fig growers of Cali- 
fornia will be forced to sell and take a loss of at least $60.00 
per ton, and in all probability more. 

That although California Fig Institute is not a party to the 
above entitled action, its members, being the fig growers of 
the State of California, are the persons who will be harmed 
as & result e any delay of said hearing. 

/s/ Dwicut K. Grapy, 
Affiant. 


Government’s Exhibit 5, Press Release, Attached to Opposition 
to Preliminary Injunction 


Unrrep States Tarrrr CoMMISSION 


WASHINGTON 
PUBLIC INFORMATION 
For RELEASE OcToBer 9, 1956 
INFORMATION ON RELEASING REPORTS 


There is reproduced below a letter recently received from 
the White House which sets forth the policy to be followed 
concerning the release of reports of Commission investigations. 
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In the past, reports to the President of the results of 
the Commission’s investigations under sections 336 and 
337 of the Tariff Act of 1930, section 22 of the Agri- 
cultural Adjustment Act, as amended, and paragraphs 
1 and 2 of Executive Order 10401 have not been re- 
leased by the Commission to the public .until their 
release has been authorized by the President. In prac- 
tice, such release has generally coincided with the an- 
nouncement by the President of his action on the basis 
of the report involved in a particular case. Prior to the 
amendment of section 7 (a) of the Trade Agreements 
Extension Act of 1951 by section 5 of the Trade Agree- 
ments Extension Act of 1955, this was also the practice 
with respect to reports to the President pursuant to 
section 7 (a). The amendment requires the release of 
the Commission’s report to the President in “escape 
clause” cases at the time the report is submitted to the 
President. 

Except in specific cases where, for reasons of the na- 
tional interest, circumstances may indicate otherwise, 
the Tariff Commission is hereby authorized to make 
public at the time of submission to the President all 
future reports to the President of investigations made 
pursuant to sections 336 and 337 of the Tariff Act of 
1930, subsections (a) and (d) of section 22 of the Agri- 
cultural Adjustment Act, as amended, and paragraphs 
1 and 2 of Executive Order 10401. | 


Order of District Court Denying Motion for Preliminary 
Injunction Filed October 26, 1956 


This cause having come on for hearing on plaintiffs’ motion 
for preliminary injunction and defendants’ opposition thereto, 
and in accordance with the findings of fact and conclusions of 
law, it is by the Court this 25th day of October 1956. 

Ordered, that the plaintiffs’ motion for preliminary injunc- 
tion be and the same hereby is denied. 

James W. Morris, si. 
Judge. 
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Findings of Fact and Conclusions of Law, Filed October 26, 
1966 


This case having come on for hearing on plaintiffs’ motion 
for a preliminary injunction and the defendants’ opposition 
thereto, and the Court having considered all of the pleadings, 
affidavits and evidence, and a full and complete hearing having 
been afforded the parties thereto, the Court this 25th day of 
October 1956 makes the following findings of fact and con- 
clusions of law. 

Findings of Fact 


1. The plaintiffs Sol N. Wolff, et al., are importers of dried 
figs doing business at 60 Hudson Street, New York, New York. 
2. The defendant Secretary of Agriculture, pursuant to the . 
Agricultural Marketing Agreement Act of 1937, entered into 
a marketing agreement and order with the domestic fig industry 
effective May 2, 1955. : 

3. By letter dated August 14, 1956 the Secretary of Agricul- 
ture advised the President of the United States that he be- 
leved that the importation of dried figs into the United States 
rendered ineffective the Federal fig marketing order program 
of the Department of Agriculture. In this letter the Secretary 
of Agriculture recommended to the President that the Tariff 
Commission be directed to conduct an investigation pursuant 
to Section 22 of the Agricultural Adjustment Act, as amended, 
to look into the dried fig situation. 

4. By letter dated October 2, 1956, the President of the 
United States directed the United States Tariff Commission 
to make an immediate investigation under Section 22 of the 
Agricultural Adjustment Act, as amended, to determine if 
there is a need for import restrictions for dried figs and fig 


paste. 

5. On October 2, 1956, the Tariff Commission gave notice 
of an investigation under Section 22 for the purpose of deter- 
mining whether dried figs and fig paste are practically certain 
to be imported into the United States during the 1956-1957 
crop year under such conditions and in such quantities as to 
render or tend to render ineffective the Federal fig marketing 











44 


order program undertaken by the Department of Agriculture. 
It was announced that this hearing would be held on October 
30, 1956. 

Conclusions of Law 


1. The United States Tariff Commission in holding its in- 
vestigation and hearing on October 30, 1956, pursuant to the 
direction of the President of the United States is conducting 
a mandatory investigation as required by the statute. 

2. The function of the Tariff Commission in this hearing is 
advisory and is not controlling on the President. 

3. The Court has no jurisdiction to restrict the defendants, 
who are the only persons authorized by law to act for the 
government, from exercising their statutory power lawfully 
given them without interfering with the sovereign power of 
the United States. 

4. The motion for preliminary injunction will be denied. 


James W. Morais, 
Judge. 
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